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| | Shortly auill be publiſhed, 

By W. CLARKE E and Son, Portugal Street, Lincoln's Inn, 
Written on a Plan ſimilar to BOOTE's SUIT ar LAW, 
| | An i 
HISTORICAL TREATISE 
| : 5 OF | 

= SUIT T in E _ TY; 
CONTAINING, 


A ſcientific Deduction of the Proceeding! gs on the Equity 
Sides of the Courts of Cyancery and ExcyEqQuER, 
from the Commencement of the Quit to the Decree : 


TOGETHER wiTH 


Some incidental Remarks upon the ' Proceſs on the 
Law Sides of thoſe Courts 1. 


AND 


A Introductory Diſcourſe on © reſpectivxe 
Juriſdictions. 
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By C. BARTON, of the Inner Temple, Ef. 
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AN 


HISTORICAL TR EATISE 


OF AN 


ACTION or SUIT ar LAW; 


And of the PROCEEDINGS uſed in the | 


King's Bench and Common Pleas, 


From the ORIGINAL PROCESSES to the 
' JUDGMENTS in both Courts; 
Wherein the Reaſon and Uſage of the old, obſcure, and formal 


Parts of our Writs and Pleadings, ſuch eſpecially as have re- 


ference, or relate to the ancient Method of Practice, as well 
before the Statute of N, Prius as afterwards, are duly con- 
ſidered, in order to ſhew from whence they aroſe. 

ALSO, 


An Gone of the ALTERATIONS that have been made from 
Time to Time for regulating the Courſe of F. in the 


ſeveral Courts. 
| WITH 


Such REMARKSs and OssERVATIORNS as cond to 1 and 
illuſtrate che en Mode of Practice; 
AND 


Pointing out ſach Particulars as would contra? the Proceding, and 
render them more conciſe, plain, and / 45 gniſicant, and leſs eæpenſtvus 
to che Suitors. 


Neſcire quid anteguom natus * * id eff F ble Prerum, . 
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ADVERTISEMENT 


TO THE 


PRESENT E DITION. 


N preparing for publication the preſent Edi- 
tion of Mr. Boote's «© Treatiſe of a Suit at 


Law, the Editor has directed his attention to 


what he conceives to be the proper buſineſs of 
one who reviſes the labors of another; namely, 
the introduction of ſuch obſervations, corrections, 
and additions as would, in his opinion, have 
been made by the Author himſelf had he been 


reviſing his own work. — Theſe will be found to 


conſiſt principally in a variety of notes upon ſuch 
parts of the text as either appear to have eſcaped 


the Author's own animadverſion, or have been 
rendered inaccurate by more recent Statutes and 


deciſions. He has alſo, where he could readily meet 
with them, referred the reader to ſuch other books 
of authority and eſtabliſhed caſes as ſeemed to 
confirm ſome of the moſt material poſitions of the 


Author. The Editor muſt confeſs that this has 
not been attempted in the Author's own Editions, 


but the citation of authorities appears to him to 


be ſo eſſential in every work of legal inveſtigation, 


that he cannot ſuppoſe the Author would have 
| | A 3 preſeated 
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preſented a Third Edition of his work to the Pro- 
feſſion without fupplying ſo material an omiſſion, 


Some other additions of leſs importance will 
be perceived in this Edition; but that no inad- 
vertency of the Editor's may affect the reputa- 
tion of the Author, he has been careful to retain 
the arbitrary marks affixed to the annotations of 


the former Editions, and referred to his own ad- 


ditions by numerical characters. 


The Editor is unwilling to leave his ſubject 
without paying to the Author the tribute of praiſe 


to which his work ſo juſtly entitles him. It ap- 


pears to. be the only ſcientific elucidation of the 
grounds and origin of the modern practice which 


the Profeſſion has yet been favoured with, and is 


executed in a manner highly favourable to his re- 


putation, not only as a man of learning and judg- 


ment, but of ſingular diſintereſtedneſs and can- 


dour; and the Editor cannot but expreſs his ſa- 


tisfaction at having an opportunity of recommend- 
ing it to the attentive peruſal of every profeſ- 
ſional Novitiate, before he enters upon the larger 
volumes of Crompton or Selion, which he will 


then read with much greater pleaſure and inſtruc- 


tion. 
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PREFAC'E 


HE obſcurity and expence which ne- 
ceſſarily attend the conducting of a 


Suit at Law, eſpecially where Special 


Pleadings are requiſite to be made, have 


long been the ſubject of complaint, not 


only to Clients who ſenſibly feel theſe in- 
conveniencies, but hkewiſe to every con- 


ſcientious Practitioner of the Law. 


The Courts at Weltminfter have lang 


been ſenſible of this grievance; and no- 


thing perhaps could be more agreeable to 


the Sages of the Law, as well as to Clients 


themſelves than to point out ſome method 
by which the proceedings in a Suit may 
be contracted or reduced into Forms 
more conciſe, and conſequently leſs in- 
tricate and leſs expenſive than they are at 
Fs. 


To effect fo 4 an end, b 


| 1 be more conducive than the diſbur- 


A 4 thening 
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thening the pleadings in a Shit of that 
great number of dark and obſcure re- 
ferences to ancient cuſtoms. and things, 
with which (though they are now become 
obſolete, and apparently unneceſſary) the 
proceedings at law ſtill continue to be 
enveloped, obſcured, and rendered unne- 
Fllarily expenſive. 


The following 2 rica! Treatiſe of a 
Suit at Law, is intended, not only. to z/- 
luſtrate and explain ſuch formal parts of 
our writs and pleadings, but to point out 
ſuch parts of them as, having no other 
foundation than in ancient uſe and cuſ- 
toms, it is apprehended may be very well 
ſpared, and the remaining part of the 
pleadings thereby not only rendered more 
clear, ſignificant, and intelligible, but at the 
Jaume time leſs grievous to the Client. 


e far the detail I have engaged in, 
may be found ſufficient to anſwer the end 
I had in view, muſt be left to the reader's 
judgment to determine. But, if from 
the reflections and obſervations which 
are ſuggeſted in the courſe of this work, 
there is matter ſufficient pointed out, to 
ſhew the reaſonableneſs and expediency 
of ſuch a reformation in the preſent mode 
of od proceedings, it is hoped ſome 
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gentleman who may be more equal to the 
taſk, will improve upon the hints I have 
given, and more effectually point out the 
manner in which ſuch a reformation, or 
amendment, may be brought about ; and 
that thoſe who alone have it in their power, 
will one day put a finiſhing hand to a 
work ſo extremely neceſſary and ſo much 
wiſhed for. Till ſomething of this ſort 
be done, we muſt ſtill puzzle on in the 
obſcure and dark tracts of antiquity, in 
which the young practitioners often loſe 
their way, to the manifeſt delay of juſ- 
tice, and to the no ſmall expence of the 
Cllent. 5 


King James the Firſt was ſo ſenſi- 
ble of the great burthen and inconve- 
niencies of the ſuperfluous branches in 
Law Proceedings in his time, that in 
a ſpeech in the Star Chamber in 1614 
(as I have read in an old tract of 7. 
Cooke's) he promiſed to cut them all off, 
though in reality we do not find any great 
matter was done towards it in his time. 
And in the troubleſome reign of his un- 
happy ſon King Charles the Firſt (the 
martyr to the laws and religion of his 
kingdom) there was no. time for re- 
flection on matters of this ſort ; . but in 
the reign of King Charles the Second, 
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the grievances ariſing from hence were 
thought ſo great, that the Courts at Mei- 
minſter to their honour be it remembered, 
took the matter into their conſideration; 
in order to remove the expenſive, un- 
neceſſary, and vexatious methods of prac- 
tice then in uſe, they made a rule to re- 
gulate the Law Proceedings, by which, as 
well as by ſeveral acts of parliament and 
ſubſequent rules, many luxuriant branches 
of this overſpreading vine have from time 
to time been lopped off. | 


>1Dpt 4 in doing this it is evident that ma- 
ny intricacies and contradictory methods 
(with reſpect to the old grounds of prac- 
tice, as will be ſhewn) were introduced, 
and many things which might have been 
ſpared were ſuffered to remain; things 
which at preſent render the proceedings 
in a Suit not only contradictory, but al- 
together dark and myſterious, and unin- 
telligible, even, as it is imagined, to one 
half of the practitioners themſelves ; few 
of them diving to the bottom for the 
reaſon and meaning of their uſe, bur 
contenting themſelves with a ſuperficial 
knowledge only, juſt as they find them 
directed to be uled in the books 1 


practice. 


It 
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It is well known that there were for- 
merly various kinds of actions made uſe 
of upon different occaſions, eſpecially in 
the Court of Common Pleas; and the Ori- 
: ginal Writs employed in ſuch actions were 

as various as the ſeveral Cauſes of Actions 
upon which they were gounded. Hence 
we meet with Actions of Afize, Actions 
upon the ſeveral Writs of Formedon in 
Deſcender, in Remainder, and in the Re- 
verter, &c. all which are now laid aſide, 
and ſupplied by others, IEA oy Zject- 
— 


Again, the ſuing out Special Originals 
in the Court of Common Pleas, and filing 
Bills in the King's. Bench, were always the 
neceſſary introductions to a Suit; and though 
_ theſe are much laid aſide too, (for gene- 
rally ſpeaking they are not uſed in one 
Action in an hundred, and when they are, 
it 1s more to enhance the expence and 
hurt the parties, than for any real uſe or 
neceſſity there is, or need be, for them) 
yet we continue in our Writs and Plead- 
ings many formal matters which have 
reference to them, and which (as they 
are mere formalities, are really unneceſ- 
ſary, and tend only to render the pro- 
ceedings more intricate and expenſive) 
might very well be ſpared. The ſame alſo 
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may be ſaid with regard to many other 
things: now uſed i in a ſuit. 


1 one Gonſidele the gieat. uber 
of amendments that have from time to 
time been made in point of practice, in 
order to prevent the vexatious behaviour 
of ſuitors towards one another, one would 
imagine-no grievance of this kind could 
remain; and yet is not many a poor man 
at the firſt inſtance ſaddled with a bill of 
coſts of 7 or 8/7. (and frequently more) 
for drawing, ingroſſing, and filing a Special 


Original, &c. and this for a debt perhaps 


of ten or twelve pounds only (a), when the 


' plaintiff had as ſpeedy a remedy, and as 


beneficial a one by a Latitat or Capias for 
the ſmall expence of 1/. 145. Gd. includ- 
ing 10s. 64d. for the arreſt ? It is amaz- 
ing that any man can reconcile this to 


his own conſcience, merely by ſaying it is 


the allowed method of practice; neverthe- 
leis inftances of this kind frequently occur, 
which in my opinion do not a little contri- 


bute to the Annen of the rede 


The abuſe that was made of the "Bil 
of Middle/ex before the 1 3th of King Charles 
the Second was ſcarcely greater than 'that 
now. hinted at. Then indeed it was in 


(s)” The * 33 noh altered in i his elbe. as ſee poſt. 
the 
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the. power of any one man, at a ſmall 
expence, to hurt the credit of many, by 
arreſting them by this Writ for large ſums, 


and, by not declaring, ſuffer the Action to 
drop without paying any coſts. Here, 
however, if the defendant could give bail 
to the Sheriff, he frequently got rid of the 
ſuit; but the pretence for ſuing out a 


Special Original is, that the Sheriff ſhall 
not take Bail at all, in order thereby to 


elude thoſe moſt excellent laws made in 
favour of the liberty of the ſubject, or 


elſe to enhance the attorney's bill and in- 
creaſe the coſts of ſuit, which renders the 


difficulty the defendant lies under, of pay- 


ing the debt and coſts, ſtill the greater. 


It will be needleſs to mention here any 


further inſtances of the abuſe made, or 


the inconveniencies ariſing from the pre- 
ſent modes of proceeding, as many more 


will be pointed out in the enſuing Treatiſe, 


in which the preſent practice will be ſhewn, 


\ as it is conceived, to be either ſuperabun- 
dantly formal a methodical, or elſe de- 


fective even to a fault. 


7452 4 what has been ſaid, it is appre- 


hended that it will ſufficiently appear to 
the reader, that by omitting or lopping 


off _ — formal and fictitious 
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matters now uled in a ſuit, and thereby 


reducing our Writs and Pleadings to more 
conciſe, plain, and ſignificant forms, = 


will be no difficult matter to ſet aſide in 
a great meaſure, if not altogether, the 
objections that are made to the ordinary 


Proceedings in Suits at Law, and to ren- | 


der the whole more intelligible and leſs 
expenſive. 


That ſome of our formalities are be- 
come ridiculous to every ſenſible perſon, I 
believe will be granted; as alſo, that many 
are uſeleſs and unneceſſary. Let me then 


aſk this quettion, Whether it be moſt 


prudent to continue ſuch things, which 
are an oppreſſion and burthen upon the 
ſubject, in reference to old laws and 
cuſtoms, or to reform and eaſe them by 
new? | 


If it ſhould be objected, that a refor- 
mation of this kind may prove hurtful to 
the practice in general, I can only anſwer 


that I am inclined to think the contra- 
ry. As things are at preſent circumſtanced, 
many people would ſooner be content- 
ed to loſe their right, than encounter 


with the 4 Nculties of the law; for where 


is the encouragement to a ſuitor, when 


after having been at a conſiderable ex- 
| | pence 
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| pence in order to obtain juſtice againft 

ſome litigious adverſary, perhaps for the 
_ omiſſion of ſome mere matter of form 
| he ſhall become intangled in a demurrer, 
or ſhall be obliged to drop his ſuit, and 
pay coſts, or P, through the whole pro- 
ceedings afreſh ? Or, ſuppoſing he ſues 
for a juſt debt, he ſhall be obliged to ex- 
pend twice as much as the debt he ſues 
for amounts to, before he ſhall be able to 
obtain a Judgment or Verdict; and after 
he has ſucceeded thus far, he is certain of 
being money out of pocket to N "tag 
Judgment into execution. 


From ſuch conſiderations as theſe, peo- 
ple are often deterred from having re- 
courſe to the law in order to recover 
what is ever fo unjuſtly with-held from 
them. And hence it is that attornies, 
like phyſicians and ſurgeons, are ſeldom, 
applied to but through mere neceſſity, and 
then, not without the moſt terrible * 
henſions for the coſts of ſuit. 


And indeed there is but too much rea- 
ſon for this; for the law is ſo loaded witn 
ſtamp duties and office fees, that theſe, 
together with counſel's fees, are ſufficient 
to deter men from ſeeking for remedies 

at all, In the mean time the attorney 
5 | lies 
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lies under no ſmall difficulty to ſatisfy his 
Client, that theſe fees make up the bulk 
of his bill. Certain it is, that when theſe 


fees come to be deducted, there are but 


few mechanics who . be contented 


with ſo little profit for their induſtry, as 


an attorney is allowed for dee a 


Suit at Law. | 


Tt is well known thas not many years 


ago hal i a guinea was the common fee to 


an opening counſel, and in common caſes 
a guinea to a ſuperior one, or pleader; and 


though it is as well known now that there 


is not a gentleman at the bar who will ac- 
cept of ſuch fees, yet there is ſo little 
conſideration in the allowance of coſts 
that for this, in common caſes, no more 
than 1 J. 125. 6d. is allowed as the common 
coſts (a); the conſequence is, that the extra 
coſts muſt be paid by the Client, which, 
with execution fees, (in all caſes for 


ſmall debts of 4 or 5/.,) make the remedy 


worſe than the diſeaſe, Is this reaſon- 
able? or is it an encouragement. to men 


to become ſuitors to the courts of law 
| for e This is en enn as a hint 


6. wi 


a) In Fe. a common. 5 a [NP is. now al- 
lowed to an opening Counſel, and two zune, to the 
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to ſhew the neceſſity of a more equitable 
manner of taxing coſts, and not as any 
reflection upon the gentlemen at the bar. 


Ani here I cannot but obſerve, that 
whilſt an increaſe of cuſtoms on goods 
and merchandize affords the merchant 
and mechanic an opportunity of enhanc- 
ing the prices of their reſpective commo- 


dities, no additional weight of taxes, no 


extraordinary dearneſs of proviſions, or 
any other of the neceſſaries of life, work 
any change with reſpect to the attornies; 


but what was their fee three hundred 
years ago, remains the ſame to this day. 


Is not this a baraliug upon them? 


But to return. What adds to the miſ- 


chief ariſing from the preſent intricacy of 


law proceedings, as it reſpects the prac- 


titioners of the law, 1s, that clients, ter- 


rified by the great coſts which neceſſarily 
attend the proſecution of a ſuit in the 


_ courts at Weſtminſter, are driven into an 
inferior court within the confines of this 


metropolis, which greatly ſubſtracts from 
the buſineſs in the Courts at W 


In this Conn, Juſt alluded to, poor men y 


are arreſted for forty ſhillings *; a ſhocking 


* Since the publiſhing the firſt Edition of this Treatiſe, 


an act hath paſſed, whereby this Court alluded to, and all 


inferior Courts are reſtrained from holding a defendant to 


| bail for any ſum under 107. 


a inducement 
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inducement for having recourſe to it! 


And there too upon the Service of a Pro- 
ceſs they are preſently run up to an Execu- 


tion, and impriſoned for very trifling ſums, 


with as much ſeverity as for ever ſuch great 


ones in the Courts above. 


It were 8 to be wiſhed for the 


ſake of the poor, that Courts of Con- 


ſcience were eſtabliſhed to take place of 
it, and that matters of greater concern 


were confined to the Courts at Weſtminſter 


only. Though with regard to ſuch. Cauſes 
as are not cognizable by a Court of Con- 
ſcience, while the preſent intricacy and 
enormous expence attending the proceed- 


ings in a ſuit in the Courts at Weſlminſter 
continue, ſuch an alteration can hardly 


be hoped for; for, unleſs a law be enacted 
for the purpoſe, clients will have re- 
courſe to that Court, where their ſuits are 


| likely to be ſooneſt ended, and at the Tealt 


expence. 


But were the reformation, ſo much 
wiſhed for, once eſtabliſhed ; were our 
pleadings and mode of practice reduced 
to a more plain, leſs intricate, and | leſs ex- 
penſive method, the difficulties and hard- 


{hips upon both attornies and clients 
would vaniſh; and inſtead of ſuch altera- 
tions. in hurtful to the profeſſion in 


general, 
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general, the obloguies it at prefont la- 
bours under would be removed, clients 


would find it their intereſt to apply to 


the Courts above rather than to an inferior 
Court, and the buſineſs at M minſter would 
not fail of receiving a conſiderable increaſe 
by it. 


Till this deſirable event is brought 
about, the following Hort Treatiſe may at 
lealt ſerve to facilitate the ſtudy of the 
practic part of the law, by giving the 
younger practitioners an inſight into fo 
much of the ancient forms and methods 
of practice, as may tend to illuſtrate and 
explain ſuch formal parts as are full re- 
tained in our Writs and Pleadings, and are 
the means of rendering them obſcure, and 
to Any udien 


Having given the 3 a ſufficient 
inſight into the nature and deſign of the 
following Work, it remains to "take no- 
tice of one objeAion, which perhaps may 
be made to the manner in which it is 
lr woah 


It may, very probably, be a | 
| that too many common and familiar forms, 
which are to be met with in books al- 
e extant, are here introduced; but 
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the reader is deſired to conſider, that theſe 
forms were introduced either the better to 
explain what related to them, or in order 
to ſhew the difference therein between 


the two Courts, and were abſolutely ne- 
ceſſary for that purpoſe ; ſuch, however, 


may be eaſily Pall over. 


For the reſt, IJ am not unconſcious of 
many faults which may be found in the 


courſe of the enſuing pages; I have not 


vanity enough to think the performance 
is ſo compleat, or ſo well executed as the 


Tubje& deſerves. If however what I have 


done ſhould induce ſome abler pen to cor- 


rect its errors, and more fully point out the 


reaſon and grounds of our Writs and 
Pleadings, and expatiate more largely on 
the means of eſtabliſhing the reformation 
aimed at, I ſhall think my time and labour 
not ill beſtowed; 3 and that J may deſerve 
and hope for that candour, which may be 
neceflary to excuſe the inaccuracies of this 
* 


R. B. 
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Tux introduction touching the Original 
of the King's Bench and Common Pleas 

©: Page 1 
The King's Bench, the original Court out of 


which the other was formed | ib, 

The Judge thereof ſtyled Capitalis Angliæ Fuſe 
 Hctarius * 

The Court of King Bench called curia Domini 
8 ib, 
—— Removeable wich the King s Houſhold 25. 
Cauſes originally held there | 16. 
Common Pleas held therein £4 th, 


| County and Hundred Courts originally the Courts 
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S the 3 ſheets are deſigned to ex- 
A* hibit the ſeveral Forms of Proceedings, 
uſed in an Action at Law in the Courts of 
Kings Bench and Common Pleas, from the ori- 
ginal Proceſs down to the Execution; fo far at 
eaſt as may ſuffice to explain and illuſtrate the 
formal parts of ſuch Proceedings, and to point 
out the grounds and reaſons for the uſe thereof; 
it will be proper to ſay ſomething, by way of 
Introduction, concerning the ann of theſe 

two Courts. 

The Court of King's Bench is that out of 
which all the other Courts of Law were ori- 
ginally formed. It appears from the moſt an- 
cient and authentic hiſtorians, that, in the times 
of the Saxons and Danes, our Kings did hold a 
Court of Juſtice, wherein they uſed to fit in 
pans and to judge not only according to Law, 

B | but 
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but alſo to Equity (1); ard that, as Petitions and 
Appeals became burthenſome to the Prince, he 
was under a neceſſity of ſubſtituting ſome per- 
ſon to adminiſter juſtice. to his ſubjects. The 
perſon ſo ſubſtituted was inveſted with proper 


Judicial authority as the King's Chief Juſtice; 
and as there was originally but one Court for the 


determination of Civil Cauſes of all kinds, ſo he 
had in effect the whole power, not only of the 


Chief Juſtice of the King's Bench, bur likewiſe 
of the Common Pleas and Exchequer, centered in 


him for a long time, viz. till the reign of King 


Richard the Second, (as it is preſumed,) who 


made rπẽa other Juſtices, and afligned to each a 
diſtinct juriſdiction, that is, one of the north (2), 
and the other of the ſouth part of England, 


which ſomewhat diminiſhed the great authority 


of the former, who, notwithſtanding, was ſtill 


(1) This is ſtill the ſupreme Court of Common Law, and 
is ſtyled the King's Bench, from the circumſtance here 
mentioned, of the King's having formerly uſed to fit there 
in perion ;' and the Procefs {till runs, “ Before the King 
* himſelf,” But, by the uſage of many ages, our Kings 
havedelegated their judicial authority to the Judges of their 
ſeveral Courts, and their interference would now clearly be 
illegal. Vide 2 Inf. 106. ib. 71. 1 Haw. P. C. p. 2. Hen. Hiſt. 
E. v. 5. p. 382. 4 Ed. The !aft inſtance we meet with 
of any of our Kings fitting perſofally in Court, is that of 
James I. who was very deſirous of diſtributing juſtice from 
his Court of K. B. in perſon, but was diſſuaded by his 
Chief Juſtice, who ſatisfied him of its impropriety. Vide 


Mad. H. E. 56. 103. 553. 2 Inft. 73. 


(2) Dugdale Orig. Fud. ſays, this ſeparation took place 
in the reign of Richard I.; and that, in the reign of Ed- 
ward I. theſe two diſtricts were conſolidated, with a far- 
ther abridgment of the rank and authority of the Juſtices, 
permitting them to be choſen from amongſt the Commons; 
whereas, till then, they were elected from the order of 


Nobility. | 
looked 


ö 
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Jooked upon as the Chief, and was accordingly 
ſtiled Capitalis Angliæ FJuſticiarius. 

The Court, wherein the Chief Juſtice ſat, 
was part of the King's Palace. It was called 
Curia Domini Regis, and was removeable with 
the King's houſehold. And, by the 28 Edw. 1. 
c. 5., this Court is to follow the King (1). In 
this Court, all differences which happened be- 
tween the Barons, and other great men of the 
Realm, were heard and determined; and like- 
wiſe all cauſes, as well concerning Common Pleas, 
as Pleas of the Crown; but matters of an infe- 
rior nature, between ſubject and ſubject, as 
Contracts, Debts, &c. 'were then uſually de- 
termined in the County and Hundred Courts, 
which were the original Courts for ſuch Pur- 
poſes in thoſe days. 

And it is beyond all doubt, hl bebe the 
Conqueſt, theſe two Courts, the County Court 
and Hundred Court, had long been (2) and then 
were the chief Courts of Law for determining 
all matters between party and party, as well ec- 
cleſiaſtical as civil, and wherein the Biſhops uſed 
to preſide, jointly with the Sheriff (3); nor can 


bs Fuſticiarius,—The reaſon why he is called Tufticiarius, 
and not Judex, is becauſe in ancient times the Latin 
word for him was jaſticia, and not juſticiarivs, as appears | 
by Glanwill, lib. 2. c. 6.; ſecondly, Becauſe he has his 
authority by deputation, and not Jure Magifratus. See 
Bro. tit. Juſtice: | 
(1) © This Court has, for centuries paſt, annually fat at 
% Weſtminſter, being an ancient Palace of the Crown, but 
& ſtiIl removeable with the King, if he require it.“ 3 Flac. 
Com. 41. Hale, H C. L. 200. 
(. 2) They are ſuppoſed to have been introduced by if ed. 
Vide Hume's Hiſt. E. Appendix |. 
(3) Vide Laws of Edgar, c. 5. and Clan. [16 1. 
5 Fleta, r.. 
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it be ſaid, with any certainty, that there were 
any other Courts of Law ſubſiſting for deter- 
mining diſputes between ſubject and ſubject; 
but it is obſerved, by ſeveral hiſtorians, that, 
amongſt other the arbitrary proceedings of this 
King (the Conqueror), “ The biſhops were 
«© prohibited from preſiding at County Courts or 
« Shire-gemots, in order to deprive the Biſhops 
« of their ſhare of the fines or mulcts; and that 
ce he inſtituted other Courts, before unknown to 
% the Engliſh; which not only tended to the in- 
« convenience of the parties, who were igno- 
c rant of the rules and practices of theſe Courts, 
cc but they were unde: the neceſſity of follow- 
« ing the Prince, whereſoe ver he went, becauſe 
they always attended on him (1).” What theſe 
new Courts were, is hard to determine; but, it 
may be preſumed, one was the Court of Com- 
mon Pleas (now fo called); for at this time, it 
is well known, that, with reſpect to landed pro- 
perty, there was a general change; and the 
Norman Laws took place, and were ſubſtituted 
inſtead of the Saxon Laws; and the Proceedings 
were carried on in the Norman Language; or 
rather, that Common Pleas, and matters with re- 
ſpect to land, were drawn into and determined 
in the King's Court, inſtead of the County Court. 
And it is very evident, that moſt of our Law 
Terms are derived from the Norman Language 
during that period. | | 
About the year 1215, in the diſpute between 
King John and the Barons, and upon their ad- 
juſting the Articles of the two famous Charters, 


intituled, Magna Charta, and Charta de Foreſta, 


(1) Villiat, 230. 5 
one 


A SUIT AT Law. * 
one of the articles was, © That Sheriffs ſhould | 
& not hold County Courts above once a month, and 


te that they, as well as Caſtellans, Coroners, &c. 
ce ſhould be reſtrained from holding Pleas of the 


* Crown;” before which time, it is to be pre- 
ſumed that the County Court uſed to be held oftener 
than every fourth week throughout the year, as it 


now is, and, from that time, has been the ſtated 
time for holding it. It is alſo as certain, that 
Pleas of the Crown, as well as civil or common 
Pleas, were held and determined in it. 
Afcerwards, King Henry III., being requeſted 
by the“ Nobility, granted by Magna Charta, * i 
1 | he 


* Gwiz, in the Preface to his Readings, ſaith, that un- 
til Henry III. granted the Great Charter, there were but 
two Courts in all, called the King's Courts, viz. the Ex- 
cheguer and the King's Bench; which was then called Curiæ 
Domini Regis, and Aula Regis; becauſe it followed the 


Court or King; and that, upon the grant of that Charter, 


the Court of Common Pleas was erected and ſettled in one 
place certain, viz. Weflminſter Hall, and therefore, after 
that, all writs ran gaed fit coram FJuſticiariis meis apud 


 Weſim.; whereas before they ran coram me vel Fuſticiariit 


eneis, without any addition of place; ſo that Common Pleas, 
if not tried in the County Court, which was called the She- 
riff's Court, mult of courſe have been tried in the King's 
Bench; and, by what has been before obſerved, they cer- 
tainly were, eſpecially from the time of King William the 


Firſt. In ſhort, from the beſt obſervations which have 


been-hitherto made, it may be collected and agreed upon, 
that the County Court took cognizancevf Pleas of the Crown 
in ſome reſpects, and alſo of common Pleas or plea of 
land, and all other matters between ſuhject and ſubject, 
until the Conqueſt; alſo that, ſoon after the Conqueſt, the 
Norman Laws, with reſpec to tenure and ſervices of Land, 
took place, and Pleas of Land were taken up and tried 
in the King's Bench; or rather, they were tried, beard, 
and determined by Juſtices appointed for that purpoſe, 
who ſat in the King's Bench, jointly with the Chief Juſtice 
of that Court, ſo that Pleas of the Crown and Common 

| BE = WY | Pleas 
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6 AN HISTORICAL TREATISE OF 


the Great Charter, that communia placita no 


Sequerentur Curiam ſuam, ſed in“ loco certo tene- 


rentur (1). This Great Charter I, or the revival 
| of 


Pleas were held indifferently in the King's Court or King's 
Bench, and uſed to follow the King; alſo that it thus con- 
tinued until the confirmation of Magna Charta by Henry III., 


when the Juſtices, appointed for trying Common Pleas, or 


Pleas of Land, were ordered to fit in a fixed and certain 
place, and not to follow the King, (which the Chief 
Juſtice of the King's Bench contiued to do;) and, by their 
being thus ſevered, they became a diſtint and ſeparate 
Court, viz. a Court of Common Pleas ; ſo that this Court 
may be rather ſaid to be ſevered from the other, than 
created by this ſtatute; and, from this time, the County 


Court began to loſe great part of its buſineſs. —The con- 


fideration of this may help to determine our judgment 
with reſpe& to what hath been ſaid of late years of this 


Court of Common Pleas ; ; vis. that it was created by Magna 


Charta. | 

In loco certo.—IWeſiminſter Hall, with the Exchequer, 
was the King's Palace at this time. The Hall was built by 
King William Rufus, and the Courts of Law held there; 
and wherever the King's Houſehold removed from it, the 
Courts of Law alſo did, and followed the King, until the 
making of M.C.; from which time, the Court of C. P., 
by virtue thereof, remained fixed, and continued to be held 
in this certain place, notwithſtanding the King's removing 
from it. And it has continued to be a place for the Courts 


of Law ever fince, unleſs upon "y ener occa- 
ſions. 


(1) Magna Charta, c. 11. 

T There is a notable remark in hiſtory, that, at the 
renewing the two great Charters by this King, the Lords 
Spiritual and Temporal being aſſembled, with eachalighted 
taper in his hand, before him in Meſtminſter Hall, the 
Archbiſhop of Canterbury denounced a curſe againſt thoſe 
who ſhould violate the Laws, or alter the Conſtitution of 


the Kingdom. Aſter which, the Lords threw down their 


lighted tapers upon the ground, crying out, So may the 


fouls of thoſe, who ſhould violate the Charters, Smoke and 


tink in Hell, So precious were thoſe Laws then eſteemed, 


and are now reckoned, and, it is hoped, ever will remain 
the 


Fi 


1 
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of the Saxon Laws of King Edward the Con- 
feſſor, had before been granted by King Henry 
the Firſt, to ingratiate himſelf with his Barons, 

in 


the bulwark of Engliſb Liberties. This Anathema was de- 
nounced May 3, 1253. There was another excom munica- 
tion sgainſt the breakers of this Charter, denounced the 


25 Ed. 1. 


By this laſt- mentioned act (25 Ed. 1.) it was ordained, 
that theſe two Charters fhould be fent, under the Great 
Seal, to all Sheriffs, to be publiſhed in the County Court 
four times in the year in full county. And to all Cathe- 
dral Churches, to be read to the people twice in every 
year (1). It was elſo ordained, © That if any Statute be 
% made contrary to the Great Charter, or the Charter of the 
46 Foreſt, that pail be e nb _ 

It is worthy the remembrance of every Engliſhman, that 
ſo great was the power of the Pope at this ume, over a 


blind, ignorant, and bigotted people, that, after he had 
interdicted the Kingdom and excommunicated King John; 


abſolved his ſubjects from their oaths of allegiance, and not 
only depoſed the King, but abſolutely gave away his 
Kingdom to Philip of France, and ſtirred up the Barons to 
aid Philip, by making war againſt their King; but that 
King John no ſooner made peace with the Pope, by a moſt 


| ſhametul ſubmiſſon in reſigning his Crown, without the 


conſent of his people, and receiving it again from Pan- 
dolph, his legate, to hold as a feudatory of the Church of 
Rome, and alſo agreeing to pay a very large ſum of money; 


but his i2fa/lid/e Holinæſi then changed ſides; and not only 


abſolved the King and excommunicated the Barons, but 
when the Charter of Liberties was ſhewn to him, for which 
they contended, he cried out, What! do the Barons of 
© England endeavour to dethrone a King who has taken 


% upon him the holy Croſs, and is under the protection of 


<* the Apoſtolic Ste, and would they enforce him to transfer 
«© the dominions of the Reman Church to others! By Saint 
«© Peter, this mult not go unptiniſhed.” And then, by a 
definitive ſentence, he damned and caſſated for ever the 


(17) It is worthy the conſideration of the Legiſlature, whether a ſimilar 
19 would not be extremely beneficial at the preſent day. 


3 | Charter 
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in prejudice of the elder brother Duke Robert ; 
and afterwards by King John; and was a bone 
of contention between the Kings and their ſub- 


Jets for near two hundred years; being ſome- 


times granted, then recalled, not being fully 
confirmed to the ſubjects until the gth of this 
King. 3 | 


By this Act, or rather Charter of Engliſh Li- 
berties, (it not being deemed an Att of Par- 


liament, but a new Declaration, by this King, 
of the old fundamental laws of the land, or liber- 
ties of the ſubject,) the Court of Common Pleas 
was ſevered from the King's Bench (lo called 
from an old Saxon word Banc, ſignifying an 
high ſeat whereon the Kings uſed to ſit); for, 
before this Charter, all Pleas were held indif- 
ferently therein, and conſequently the Common 
Pleas did follow the King, abicungue fuerit in 
Anglia, with the Court of King's Bench And, 
though ſome have been of opinion that the 
Court of Common Pleas was created by Magna 
Charta, yet, by the proviſion in the next chap- 
ter, viz. Et ea que per eoſdem, (1. Juſticiarios 
itinerantes,) propter diſficultatem aliquorum ar- 
 ticulorum, terminari non poſſunt, referantur ad 
Juſticiarios noftros de Banco et ibi terminentar, 
it is manifeſt, that, at the time of making of 
Magna Charta, there were Fuſticiarii de Banco; 


Charter of Liberties, and ſent the King a Bull, containing 
that ſentence at large(1), See Echard, &©c. | 


(1) A more m*morable inſtance, perhaps, of the power and influence 
of the Roman Pontiff, is that of Henry the Secind of England, and Lewis 
of France, meeting Pope Al:xarder III. on the Leise; when both, diſ- 

ounting from their horſes, held each one of the reins of his Holineſs's 
bridle, and conducted him to his Caſtle of Torci, Vide Trivet, 4%. 
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which muſt, as my Lord Coke obſerves, be 
meant of the Common Pleas (1). This is eaſily 
reconciled, by conſidering that Juſticiarii de 


Banco uſed to ſit, and all Pleas were held in- 
differently in one and the. ſame Court, which 
Vas the King's Bench; but, after that Charter 


was granted, Common Pleas were ſevered and 
held apart, and became the buſineſs of a diſtinct 
Court, viz. of the Court of + Common Pleas. 
At this time, it is ſaid, began the ſtudy of 
the Common Law (2), and the Chief Juſtice of the 
King's Bench was no longer ſtyled Capitalis 
Angliæ Juſticiarius, but Capitalis Fuſticiarius ad 
placita coram Rege tenenda, vel Juſticiarius de 


Banco Regis; and the Chief Fuſtice of the Com- 


mon Pleas was ſtyled, Juſticiarius de Banco. 
The two Courts being thus ſeparated, the 


King's Bench was now eſpecially exerciſed in 
Criminal Matters and Pleas of the Croun; and 


the handling of private contracts and civil 
Actions, was left to the Court of Common Pleas; 
which ſeem, by the 12 and 13 ch. of M. C. 


to be eſpecially limited to this Court, and the 


King's Bench to be thereby reſtrained from hold- 
ing Pleas thereof: And therefore, afterwards, 
all writs returnable in the Common Pleas were 
returnable coram Juſticiariis noſtris apud Weſt- 
monaſterium ; but Writs returnable in the King's 


Bench continued to be returnable coram Rege, 


vel coram nobis ubicunque fuerimus in Anglid. 


{n) Co. Lit. 71. 3. | | 

+ The, Common Pleas was anciently ſo called, Anno 
2 Edw. 3. c. 11., becauſe, faith Camden, communia pla- 
cita inter ſubditos ex Fure noſtro, quod commune wocant, in 
hoc diſceptantur. . 

(2) Lide 2 Hume, Hist. 123. and 3 Blac. Com. 39. 


Therefore, 
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Therefore, when we read at this time, (as 
we often may, ) that * The ſuits in the King's 
& Bench were originally ſuits for offences only, 
« and matters that were againſt the peace of 
te the realm, Sc.“ Here the term originally 
muſt be underſtood to mezn immediately after 
Magna Charta; for before the making of this 
ſtature (ſays my Lord Cote) (1) Common Pleas 
might have been holden in the King's Bench, 
and all Writs were returnable in the ſame Bench; 
and becauſe the Court was holden coram rege, 
and followed the King's Court, and was return- 
able at the King's will, the returns were bi- 
cunque fuerimus in Anglid; whereupon many 
diſcontinuances enſued, great trouble was given 
to the jurors, great expence to the parties, and 
great delay of juſtice; for which cauſes this 
clauſe of Magna Charta was made. And the 
Pleas of the Crown were divided into High Trea- 
fon, Miſprifion of Treaſon, Petty Treaſon, Felony, 
&c. and were limited to this Court, becauſe 
contra coronam et dignitatem Regis; ſo that of 
theſe the Common Pleas cannot hold plea, But, 
to ſhew that Common Pleas may be holden in the 
King's Bench, my Lord aſſigns theſe reaſons ; 
viz. I/, It is to be obſerved, the King is out 
of the ſtatute, and may ſue in that Court; 2dly, 


If a man be iz cuſtody of that Court, any perſon 


may charge him with an Action therein for debt, 
covenant, or the like perſonal Action, becauſe he 
that is in cuſtody ought to have the privilege of 


that Court; 3dly, Any Action that is guare vi 


et armis, where the King is to have a Fine, (of 


(1) 4 Inſt. 71. 
which 
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' which hereafter,) may be ſued in that Court; 


4thly, Replevins may be moved thither; 5H, 


Albeit originally the King's Bench be reſtrained 


by this Act to hold plea of any real Action, yet 
by a mean it may, as when removed thither by 
a Writ of Error from the Common Pleas, Se. 


This leads us to ſhew by what means the Court 
of King's Bench, ſoon after the making of Magna 


Charta, drew to itſelf the cognizance of civil 
Ackions, as at this day, notwithſtanding that 
ſtatute. 


Firſt, As the Court of Common Pleas had its 


828 8 0 


juriſdiction by an original Writ out of Chancery, 
ſo (after the ſettling that Court at Yeftminfter, 


which became the iole Court for civil matters, 


and by which great variety of buſineſs and profit 
accrued to it) the Court of King's Bench, in 
order to hold plea of civil Actions, very ſoon 


claimed a right to hold Pleas of Actions of Te. 


paſs * on the Caſe, by the like Original, being 
made returnable therein; a Treſpaſs ſuper Caſum 


being conſidered, in its nature, to be an Aion + 


of Treſpaſs; and'all Tre/paſſes being contra pacem, 


the King's Bench, by this means, allumed the 


cognizance thereof. 
Secondly, As to Pleas of Debt , and real 


Actions, or Pleas 2 Land, they for ſome time 


longer 


* It was called an Action /uper Caſum, becauſe the Ori- 
inal was framed and adapted to the nature and circum- 
123 of the Caſe, according to the Statute Jef. 2. 


13 Ed. 1. Ce. 


+ Fitzherb. N. B. fo. 119. h. . declares, that there 
is no writ in Law for Debt, but a Juſticies, which is a ju- 
dicial commiſſion to the Sheriff to determine the matter 
ne amplius inde clamorem audiamns ; ſo that the King's Bench 
pught not to be troubled with the matter at all: or, if by 

| | Original, 
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longer continued cognizable in the Common Pleas 
only; for, as to debt, that being certain and de- 
mandatory, it could not come under the title of an 
Action ſuper caſum, and conſequently the King's 
Bench could have no pretence for a writ to be 
returnable therein, to compel a perſon to appear 
in ſuch an action: Therefore, at length, it be- 
came the method of the King's Bench, in order 


to take cognizance of debt likewiſe, to file a Bill 
againſt the defendant, thereby ſuppoſing him to 


be already in the cuſtody of the Marſhal of the 
King's Houſehold, (if not really ſo;) in which 


caſe the plaintiff had liberty to declare againſt 


him there in debt, rather than the Marſha! 
ſhould have his priſoner taken from him, to be 
charged in another Court ; we may obſerve, that 
one of my Lord Coke's reaſons, which he aſſigns, 
why Common Pleas might have been holden in 
the King's Bench, is, that if the defendant be 
in cuſtody of that Court, &c. and, indeed, this 
uſed to be the real caſe at firſt, and it was not 
grounded on a ſuppoſition only, as afterwards it 
was; and this, at length, introduced the feigned 
one; that is, the now preſent method of declaring 
againſt a defendant in the King's Bench, as being 
in the cuſtody of the Marſhal * of the King's 

| | | Mar- 


| Original, in the Common Pleas. Is not the Original itſelf a 


Summons? And Kitc. in Ret. Brev. fo. 4. tit. Com, Bank, 


declares, that Summons, Attachment, and Diftre/s, ſucceſ- 


ſively diſtin& fifteen days, is the only proceſs at Common 


Law for debt. | 

* Marſoal [ Mareſcallus] of the King's Houſe, otherwiſe 
called Knight Marſpal, uſed to exerciſe his authority in 
the King's Palace, in hearing and determining all Pleas 
and Suits, between thoſe of the King's Houſe and perſons 
within the Verge, and puniſhing faults committed there; 


{ee 18 Ed, 3. &c.; and Marſpalſea was the Court or _ 
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Marſbalſea. And the Proceedings by the Ori- 


Final out of Chancery in Actions ſuper caſum, as 


at (firſt uſed in the King's Bench, came to be 


| likewiſe ſupplied by this very method of de- 


claring; and the Original, in ſuch caſes; became 
to be diſcontinued. Hence, you fee, aroſe 
Actions on the caſe in the King's Bench; from 
hence ling Bills, and declaring againſt the de- 
fendant, as in cuſtody of the Marſhal. 

As to real Actions, or Pleas of Land, theſe 


cContinued ſtill longer cognizable only in the 


Common Pleas, by Writs of Right, Writs of 
Aſſize, and other original Writs iſſuing out of 
Chancery, and returnable therein; but theſe 
being now generally diſuſed, by Efectments taking 


place of theſe real Actions, and as Ejectments 


are Actions of Treſpaſs, (at leaſt grounded on 
ſuppoſed Treſpaſſes,) and ſo contra pacem, they 
conſequently became likewiſe cognizadle in the 


King's Bench; but this is Sill upon ſuppoſing 


the defendant in cuſtody, Sc. for that is the 
ground-work of the cauſe depending there, un- 
leſs it is by Original out of Chancery. So that, 
at preſent, the Court of Common Pleas ſeems to 
have no more to do in real Actions (except in 


paſſing nes and recoveries) than the Court of 


King's Bench. | 

The Ejefione Ferme's, to recover the poſ- 
feſſion, became frequently in uſe in Henry the 
Eighth's time, and is now the moſt common 
means of trying titles to land, inſtead of real 
Actions ; from which time the Courts of King's 


of the Marſhal. The Marſpalſea Priſon, in Southavark, is 


of late foundation, though, perhaps, derived from the for- 
mer. Vide 9 Rec. 2. c. 5. and 2 Hen, 4. c. 21. Crompe 
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1 


Bench and Common Pleas ſeem to have had 4 [3 
concurrent juriſdiction in all civi matters, except | 1 
as to fines and recoveries, as at this day. i. 2 


r RG 


wb AN Action (quia agitur de injuria) is de- 
1 fined to be, A right of proſecuting to judgment 
I Por what is due to one's ſelf; or, A legal de- 
{ial mand of one's right And it is of two kinds, 
bdne that concerns Pleas of the Crown, the other 
which concerns Common Pleas. And this of 
of Common Pleas is divided into Actions, real, 
erſonal, and mixed (1). | | 1 
The Suit, or following the proſecution until | 
judgment, is regularly called an Action, but not 
afterwards; and therefore it is, that a releaſe of 
of all actions is not a releaſe of an execution, 
becauſe the execution doth begin after the action 
doth end. The foundation of the acfion is an 
original Writ, and doth determine by the Zudg- 
ment; but Writs of Execution are called jud:- 
cial, becauſe they are grounded upon the ;adg- 


ment (2). | 
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Df the commencing an Action in the 
King's Bench, 
THE commencement, therefore, of an action 
in the King's Bench was, at firſt,' by an original 


* Afio nihil aliud eff quam jus proſequendi in judicium 
guod fibi debetur. Action net auter choſe que loyal demand 
de ſoin droit. Co. Lit. 285. a. 

(1) Co. Lit. 284. 6, (2) 1bid, 289. a, 
| Mrit 


Prac. 228, 
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Writ out of Chancery (1), in like manner as was 


uſed in the Common Pleas; or elle it was by 


filing a Bill againft the defendant; both which 
methods ſtill continue to be made uſe of, but 


the common method is by Bill (2). 

If the. Action was commenced by Bill, the 
defendant was, and now is, ſuppoſed to be in 
the- cuſtody of the Marſhal of the King's Mar- 


ſbalſea, as before obſerved. The particular old 


direction of this Bill is loft by diſcontinuance, 
though it is reaſonable to ſuppoſe it was to this, 


or the like purpoſe : 


To the Juſtices of our Lord the King, before 
the King himſelf, EE 


B. to wit. A. B. complains of C. D., being 
in the cuſtody of the Marſhal of the Mar- 
 ſhalſea of our ſaid Lord the King, before 
the King himſelf. For this, to wit, That 
whereas, &c. ſetting forth the complaint, 

or cauſe of action, 


Upon the filing this Bill, a Proceſs uſed to 


iſſue to ſummon the defendant to appear before 
the Lord the King, on 


(a certain re- 


(1) See the form of this Writ in Caſe po. It iſſued 
out of Chancery, (as it ſtill does,) becauſe the King's Seal, 


with which it is neceſſary it ſhouid be impreſſed, was, an 
the diviſion of the Courts, retained in the cuſtody of the 


Chancellor. Flax. p. 58. Finch. I. 237. 

(2) The reaſon of this method being preferred, is, that 
the Proceedings are leſs expenſive by Bill than by Original; 
and, on Proceſs by Original, a Fine muſt, in the firſt in- 
ſtance, be paid to the King, proportionable to the plain- 
tiff's demand. In what caſes it is expedient, and in 
what neceſſary, to proceed by Original, ſee 20%. and 1 Sel. 


turn- 
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turn-day), whereſoever be ſhould then be in Eng- 
land, to anſwer the Bill, This Proceſs was 
called a Bill of that county wherein the Court 
then reſided (1), (as at preſent it is called a Bill 
of Middleſex, ) becauſe the Marſhal, being an 


officer of the King's Houſehold, (in whoſe cuſ- 


tody the defendant was ſuppoſed to be,) was 
then in that county, vix. 5 


Middleſex, to wit. It is commanded the She- 
riff, that he take A. B. if he be found itt 
his Bailiwick, and ſafely keep him, ſo that 


he may have his body before our Lord the 
King, en whereſoever, &c. 10 


anſwer to C. D. of a Plea of Treſpaſs (2), 
and that he have there then this Precept. 
By Bill, E — 


This ſhort and commandatory Proceſs was 
ſigned per Billam, (to ſhew the ſuit was by a 
Bill filed, and not by Original,) and with the 


name of the chief Clerk afſigned to inrol Pleas in 


the Court before the King himſelf; and it iſſued 


upon the Bill's being filed: But in caſe the de- 


fendant had made his eſcape, and was not to be 


(1) An inſtance of this may be found in Frye's Juſ. Fi- 
lizar, p. 100. where it is by Bill of Oxford/hire; the 
Court then fitting at Oxford on account of the plague, 
which, at that time, raged in London. 

(2) It is this allegation of Treſpaſs that gives the Court 
of King's Bench juriſdiction in ether 'civil cauſes, fince, 
when the defendant is in the cuſtody of the Marſhal of the 
Court for the ſuppoſed tręſpaſs, he may be proſecuted for 


any ſpecies of injury. 3 Blac. Com. 285. See alſo poft: 


This allegation of ?re/þa/5 has, however, ſince the firmet 


' eſtabliſhment, and more extenſive juriſdiction of the Court, 


been held not to be efential. Vide 2 T. R. 513. 
TY found 
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found in that county, (which was ſuppoſed to be 


the caſe when the defendant lived in any other 
county,) then the Sheriff returned the writ with 
Non eſt inventus; upon which a ſecond Writ 
iſſued into the county where the defendant lived, 
or was thought to be. This ſecond Writ. was 


called a Tzfatum ; but it afterwards gained the 


name of a Latitat, from that word therein, cum 
Teftatum eft quid Latitat, &c. and is in the 


nature of a Teftatum Bill: and, in this ſecond 


Writ of Latitat, the very return of the Bill 
uſed to be inſerted therein, inſtead of the words 


5c af a certain day now paſt, Sc till which 
time the Latitat could not iſſue. Afterwards 
it became the method, firſt to ſue out a Bill, 


and to get it returned of courſe by the Sheriff, 


and then to ſue out a Latitat; and this nated 


continued (as it is preſumed) a long Time 


Ci. e. until about 90 years ago (1)), when, for 


ealing the ſubject, and for expediting juſtice 


(as it was called), it was contrived to put theſe 


two writs in one; ſo that the defendant might 


be attached in any other county than chat 


wherein the Court reſided, without firſt ſuing 
out and filing the Bill of Middleſex. And this 


was done, by only ſuppoſing in the Latitat that 


a Bill had iſſued, and was returned, Non eſt in- 
ventus, and filed; as the FT itſelf now v plainly 
ſhews, viz. 


GEORGE the Third, &c. To the Sheriff of 
B. greeting, Whereas we lately commanded our 


(1) This was in the reign of James II. The Editor is 
not prepared to ſay whether the practice alluded to began 
in his reign or not; he is inclined, however, to think it 
commenced at an earlier 2 Vid. F. N. B. 
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Sheriff of Middleſex, that he ſhould take A. B. 


and C. D., if they might be found in his Baili- 
wick, and keep them ſafely, ſo that he ſhould 
have their bodies before Us, at Weſtminſter, at 
a certain day now paſt, 1 anſwer to E. D. in 
a Plea of Treſpaſs; and our ſaid Sheriff of Mid- 
dleſex at that day returned to Us, that the 


aforeſaid A. and C. are not found in his Baili- 


wich : whereupon, on the behalf of ihe ſaid E., it 
ig ſufficiently atteſted in our Court before Us, that 
the aforeſaid A. and C. do run up and down, 


and ſecret themſelves in your county, Therefore 


we command you, that you tate them, if they 
may be found in your Bailiwick, and ſafely keep 


them, ſo that you may have their bodies before 
Us at Weſtminſter, ow next after 10 


anſwer to the aforeſaid E. of the Plea aforeſaid; 


aud that you have there then this Writ. Witneſs, 


W. Lord M, at Weſtminſter, the Day of 
in the firſt year of our reign. 
; | ” Lee (1). 


A. B. and C. D., you are ſerved, Sc. V. Pot. p. 


Though this firſt Proceſs is called a Bill 
(in all probability from the words per Billam 
at the bottom, to ſhew it is grounded on a 
Bill filed, and was not by an Original out of 
Chancery), yet this 1s not that Bill, you ſee, 
which ſuppoſes the. defendant to be in zhe 
cuſtody of the Marſhal, &c. This Bill, or 
Proceſs, is a Summons only for the defend- 
ant to appear, and anſwer the other; which, 
conſequently, was filed before this Proceſs 


(1) Chief Clerk of the Court. 


iſſued. 
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before the Proceſs iſſued, or againſt the return 
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iſſued. Nor is this called ſimply a Bill, but 
a Bill of Middleſex, to diſtinguiſh it from the 
original Bill, or Declaration, 8 in this 

ed to be filed 


thereof: and ſuch a Bill zs ſtill preſumed to 


be filed, to warrant every Declaration in this 
Court, (though it is never filed now, but of 


neceſſity (1), unleſs it be againſt Priſoners, or At- 
tornies and Officers of the Court (2)), and upon 


the defendant's appearance, the Declaration 


is received as a copy of it only. See SHhyles's 
Pract. Reg. 210., where the filing the Bill is 


ſaid to be the ground-work of the cauſe de- 


pending ; and is as the Original in the Common 


Pleas, which gives the Court a juriſdiction to 
hold plea of the matter therein complained 


Having ſeen the Original and nature of the 
Bill, by which a Suit was and is now uſually 


commenced in the King's Bench, and of the 
Summons, that is, the Bill of Middleſex ; let us 
ſee how a Suit uſed to be, and is now begun in 
the Court of Common Pleas. 


(1) An Original is neceſſary in order to Outlawry and by 


4 Ann. C. 16., an Original is neceſſary in caſe of judgment 


by default ; but if error be brought, it may be procured 
afterwards to ſupport the judgment, 1 Sel. Prac. g. and 


in all other caſes the want of it is cured by Verdict. Vid. 
poſt. ä E: 
+ Vid. note inf a. 
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Df the Coitlinencemint of an action in 
the Common Pfleas. 


Since Magna Charta, the commencement of 
every Suit in the Common Pleas (unleſs againſt 
Attornies and Officers of the Court (1)) is by an 
original MWrit iſſued out of the Court of Chan- 
cery; which, by its being made returnable 
therein, gives the Court a juriſdiction to axes 


plea of the matter therein ſpecified, (as 1 


does the King's Bench, when made . 
in that Court;) for though this Court was ſevered 
from the King's Bench by Magna Charta, for 


the trying of Common Pleas, yet it had not an 
| authority thereby to proceed in ſuch matters 
ex officio ; but there was, from the beginning, 


a precedent for its proceedings, and rules of 
ractice; and that was the County Court, Now 


as the Sheriff in his County Court could not 
take cognizance of a Plea of Debt, or dama- 


ges above forty ſhillings, without the King's 
Writ, therefore, in every ſuch caſe, a Writ 
iſſued out of the Chancery directed to the She- 
riff to give him a Juriſdiction to hold plea 
thereof, and was the original Writ for trying 
ſuch cauſes : So the Common Pleas, being de- 
ſigned to be a Court of a ſuperior nature to this, 
in all matters of a civil nature, between ſub- 


ject and ſubject, required ſomething in every 


ſuch Cauſe to give it a juriſdiction to proceed 


(1) When en Attorney or Officer of the Court is ſued, it 


is by Bill, in the nature of a petition to the Court 'of 
which the Defendant is an Officer, and iſſues out of the 
fame Court, and not out of . Gilb. H. C. P. 3. 


755 | therein; 


i 

1 95 
Ny 
* 
3 
48! 
85 
150 


— — N 
E 


Is R 


. ee 


Ne 

J 

by 

2 

38 

2 

— 3 

FS 

5 

* 
x 

„ F. 
F „ 
Pp 
. 


A SUIT AT LAW, | 21 


therein (1); and this was done, by taking the like 
original Writ out of Chancery, as was uſed for 
the County Court, but made returnable defore 
the Juſtices of his Majeſty's Court of Common 
Pleas at Weſtminſter ; the very iſſuing of the 
Writ ſuppoſes the cauſe of Action to be 


above forty ſhillings, and alſo that the Court 


ought not, or rather that it is beneath the digni- 


ty of the Court, to take cognizance of any thing 


under; and it ſeems that much of the method 


of the practice of the County Court was taken up 


by this: For inſtance, at this time the old Law 
of Frankpledge *, as eſtabliſned by King Alfred, 
ſtill prevailed in all the kingdom; and therefore 
the Original was framed in purſuance of it, and 


Prledges to proſecute uſed to be returned there- 


on. Now the method of procuring this Ori- 
ginal was, by making a ſhort note to the Cur- 
fitor of the County, which note was called a 
Præcipe or Pone. Theſe were varied according 
to the nature of the Action; and four defendants, 


(1) As the King's Juſtices were held to be merely ſubſti- 
tutes of the Kiag himſelf, they could not properly take 
cognizance of any matter not ſpecifically referred to them. 
Vid. Flea, c. 34. Sine warranto juriſdictionem non babent, 


neguè coertionem, an original Writ was therefore neceſſary 


in order to give them juriſdidion. | | 
elt is obſervable that though the law of Frankpledge is 
diſuſed as obſolete, yet it was never legally fer aſide; 


therefore the Summons grounded on the plaint in the 


County Court very reaſonably continues the old form, vix. 


Berks to wit, W. E. E/q., Sheriff of the county aforeſaid, 


to the Bailiff of the Hundred of O. and R S my Bailiff 
Jointly and jeverally greeting. Becauſe A. B., at my Court 
held for the county afore/aid, complains againſt C. D. f 
Plea of Treſpaſs on the caſe ; and hath found pledges of 
proſecuting, and fo forth; therefore 1 command you, and 
each of you, that you ſummon, &c. PEEL 


* 
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and no more, were to be inſerted therein: And 
upon this, the Curſitor made out the Original, 
and gave it to the Attorney under ſeal, The 
Original in caſe runs thus: 


CHARLES, zy the Grace of God, &c. 10 
the Sheriff of Berkſhire, greeting. If A. B. 
makes you ſecure to proſecute his claim, then put 
C. D., late of Wantage in your county, Yeoman, 
by ſure and ſafe * Pledges, that he be before our 
Fuſtices at Weſtminſter, in eight days of Saint 
Hilary, to anſrwer to the ſaid A. B. in a Plea, 
that F whereas the ſaid C. D., on the 10th day 
of December in the ſecond year of the reign, 
&c. (ſo on, reciting the whole complaint or 


* Pledges.—Plegii dicuntur perſone qui /e obligant ad 
hoe, ad quod qui eos mittit tenebatur, The reaſon of theſe 
_ Pledges is ſet forth in the writ, and they uſed to be 
actually found, and ſtand ſecurities to anſwer the fine; 
and alſo ſuch coſts and damages as the defendant or 
tenant ſhould be put to in all perſonal or real Actions. 
Afterwards they were only found in real Actions; but as 
theſe came to be diſuſed, they were, and are now, become 
Feigned Pledges, and uſed only as matter of form, to 
agree with the Writ, and ſignify now nothing, unleſs to 
ſhew what the practice once was. It is ſaid, that if the 
plaintiff was a poor man, and could not find Pledges, he 
pledged his faith, and chen the Writ run, If A. B ſhall 
© make you ſecure to proſecute his claim by his faith, becauſe 
he is poor, then put, &c. Regiſt. 228. Finch, L. 252. 

+ In the Original, the complaint or declaration is 
fully ſet forth, that the defendant might know the cauſe 
of Action; but in the King's Bench it is ſet forth in the 
Bill filed, as that is the Original there, to which the de- 
fendant, by the Bill of Middl:/ex, was ſummoned to ap- 
pear and anſwer ; and he being ſuppoſed to be already in 
the cuſtody of the Marſhal, there was no occaſion for any 
other addition: and we may ſuppoſe this is ſtill the reaſon 
why no addition is given to the defendant there, as it is 
done in the Common Pleas. | | 
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declaration in the Writ,) 70 the damage of the 


faid A. B. 3ol., and bave you there the names 
of the Pledges, and this Writ, Witneſs Ourſelf, 


at, &c. ; j 
The Original, we obſerve, was twofold ; 
firſt, for the Sheriff to take ſecurity from the 


plaintiff to proſecute his ſuit, /i fecerit te ſe- 


curum, Ec. and then to put or ſummon the 


. defendant, tunc pore, C. &c. nor indeed could 
the Sheriff even ſummon him by good ſum- 
moners (as the method then was), except the 
plaintiff had firſt indemnffied him by giving 


good Pledges, that his claim was juſt as the 


words of the Original did import, viz. % A. B. 
Fecerit te ſecurum de clamore ſuo proſequendo tunc 

ſummoncas C. D. per bonos ſummonitores, &c.; 

which ſhews what excellent proviſion the Com- 


mon Law made to prevent frivolous, vexatious, 
and groundleſs ſuits: Nor was it leſs careful in 
ſecuring a man's juſt right and property ; and 
this was taken up by the Courts of King's 


Bench and Common Pleas, from the general Law 


of * Frankpledge then in uſe, whereby all the 
Freemen in the kingdom were formed into ſuch 
admirable communities and fellowſhips, that all 
the members thereof were Pledges for each 
other, and reſponſible for one another, as well 
in caſes of private debts and contracts, as for 
public peace and ſecurity ; and therefore no- 
thing could be bought or fold, but in the pre- 


' ſence of two vouchers, at leaſt, of the ſame 
hundred or community; by which you ſee 
the Common Law aimed as well to prevent 


* Omnis homo qui uoluerit /e teneri pro lions, fit inplegio, 


ut plegius eum habeat ad juſticiam, fi quid offenderit, &c. 


was the Law of William the Conqueror, 
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the committing of wrongs, as the providing 
remedies for wrongs when committed. And 
hence, on good reaſon, Pledges de proſequendo 
were introduced, and actually given by every 
plaintiff in this Court, on his commencing 
every ſuit beſore the defendant was ſummoned 
or attached to appear. 

The Original being made out, it was given 


to the Sheriff to be properly executed, and 


returned; there was this difference attended 
it: In“ Caſe, Treſpaſs, Trover, and Ejetiment, 
an Attachment of the defendant's goods, by 
the Sheriff, was the firſt Proceſs on the Origi- 
nal, in which caſes the defendant was hurt; 


therefore here the Writ commands the Sheriff 


that he ſhould take Pledges for the defendant's 
appearance; but in Debt, Covenant, Annuity, 
Account, Detinue and Replevin, the Sheriff be- 
gun by ſummoning, or warning the defendant 
to appear, in which caſes the defendant was 
not hurt, in the firſt inſtance; and therefore 
Here there was no command in the Writ for 
the Sheriff to take Pledges of the defendant, 


but in every caſe the Sheriff was directed by the 


Writ to take ſecurity from the plaintiff to pro- 
ſecute his ſuit (1). The Writ run thus in Caſe, 
Treſpaſs, and Ejefiment : 


CAR. Sc. Vic. B. altem. Si A. fecerit te ſe- | 


curum de clamore ſuo proſequend tunc pone per 


* It is from this, that the formal beginnings of the 
declarations in this Court vary as they do, for they till 
refer to this practice. For by the Declaration in Ca/e, &c. 
it is ſaid the defendant was attached to anſwer. And in 
Debt, Fc. it is thereby ſaid that the defendant was um- 
moned O an{wer, Sc. V. under Declaration. 
(.) Vid Gilb. H. C. P. p. 8. 
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' wadios et ſalvos pleg. B. C. nuper de, &c. 


quod fit coram juſt. noſtris apud Weſtm' in 


Oct. Sc. ad reſpond A. D. quare cum, &c. 
vel quare vi et armis, &c. ad damnum, Cc. 
ut dicit et habeas ibi nomina pleg. „ et hoe 
breve, teſte, &c. (1). 


And in Debt, „ Annuity, . 


CAR. Sc. Vic. B. ſal tem. Præcipe C. D. nuper 
de, Ic. quod juſte, Sc. reddat A. B. 50 lib. 
qua ei debet et injuſte detinet ut dicet et nifs 
fecerit et præd A. fecerit te ſecurum de cla- 
more ſuo proſeguend tunc ſummoneas per bonos 


ſummonitores pred” C. quod fit coram juſt. 


noftris apud Weſtm' in Oct. Cc. eftenſurus 


 quare non fecerit et habeas ibi Jum” et bog ; 


 preve, teſte, Sc. (2) 


Only in Covenant it was, quod teneat Sc. 
conventionem, &c. And in 2 ion quod 
Jufte et fine delatione replegiari fac A., &c, 


However, notwithſtanding this, the Sheriff 


uſed to take Pledges in Debt, Sc.; for unleſs he 
did, it was thought there was not ſufficient au- 
thority from the Return to warrant any further 
Proceſs. In neither caſe originally was the body 
of the defendant arrefted, ſo tender was the 
law of a man's liberty ; unleſs the Sheriff 


(1) See this Englithed, poſt. Writs and pleadings con- 


| tinued to be in Latin until 4 Ces. 2. c. 26. ; by which they 


were directed to be compoſed in the. Engliſh language. 
(2) See this Engliſhed, pof. | 
returned 


Detinue, and Replevin, the Writs were thus, 
VIZ. | 


N 
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returned Summoneri fect in Treſpaſs, &c. and 
the defendant did not appear, then the Court 
awarded a Capias, or a Diſtringas, as they 


thought fit; and in Debt, &c. the Court 


awarded an Attachment and Diſtreſs infinite : 
but when the Sheriff returned Nil habet on the 


Original, then the Capias was awarded even in 
Debt, and ſo on to the Alias & Pluries, and 


then to the Outlatory, on Non eft inventus re- 


turned on theſe Writs. 

We may obſerve that theſe Proceſſes were 
only to enforce the defendant's appearance, 
and iſſued on his contempt in not appearing, 
on being ſummoned ; for if the defendant ap- 


peared after an Attachment or Diſtringas, his 


goods were thereupon diſcharged by the Court; 


and if he was arreſted on the Capias, he could 
ſue out a writ of Mainprize (1.) 


But when thoſe real Pledges came to be 


diſuſed, the Sheriff afterwards uſed to return the 


Original of courſe, thus : 


_ 
| Richard Roe. 
The within named C. D. hath nothing in my 
Bailiwick whereby to ſummon him. The 
anſwer of A. C. Eſq. Sheriff. 


Pledges to proſecute 


John Doe 


Upon which it was carried to the Filagzer (2) 
of the County, for ſuch further Proceſs to be 
made 


(1) Mainprize is 8 writ directed to the Sheriff, com- 


manding him to take Mainpernors, i e. Sureties for the pri- 


ſoner's appearance, and ſet him at large. F. N. B. 
(2) Filaxer is an Office of this Court, ſo called on ac- 


count of his ling the Writs on which he makes apr : 
| there 
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made out thereon as was required, either to 


arreſt the defendant, or ſue him to an Out- 


lawry; and then the Original was filed by the 


Filazer, with the Cuſtos Brevium, for a teſti- 


mony that the Court had a juriſdiction to take 
cognizance of the matter therein; for, upon 
filing the writ, the Court became poſſeſſed of 
the ſuit. ö 1 5 | | | 

Bur ftill the more ancient Practice was, (be- 
fore theſe common or feigned Pledges became 
abſolutely in uſe,) that when an Orizinal was 
ſued out againſt a Knight, Eſquire, or Gentle- 
man of worth, who had ſufficient lands or 
tenements in the County, for the Sheriff ſtill 


to execute the Original, by ſummoning the 
_ defendant; for, if it was returned of courſe by 


Nil habet as above, the defendant might have 
brought his action againſt the Sheriff for diſ- 
abling him in his eftate. And if Pledges were not 
found to the Sheriff, by the plaintiff, (or in the 
Chancery before upon taking out the Original, 
which uſed often to be done for expedition,) yet 
they might be found afterwards in the Court 
wherein the writ was returnable, rather than the 


writ ſhould abate for want thereof. And but 
of late years, notwithſtanding the diſuſe of 

real Pledges, if theſe common or feigned Pledges 
were not returned by the Sheriff upon the 


Original, it was Error, and the defendant 


there are fanitoen of theſe in the ſeveral counties and divi- 


ſions; they make out all Proceſſes on Original Writs, re- 
| turnable in this Court out of Chancery, and other Pro- 


_ ceedings before appearance; thoſe after appearance, are, 


by order of Court, 14 Fac. 1., allotted to the Protho- 
. Notaries, of whom there are three belonging to the ſame 
Court. „ | 3 
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might plead it in Abatement. How was this 
conſonant to reaſon ? Severe practice indeed! 
But this, though late, was remedied in Baynton 
v. Mayſer et al”, Paſ. 16 Car. 1. 7 


On the diſuſe of real Pledges, a new method 
of practice was introduced; for the method 
of firſt ſuing out and executing, or even get- 
ting the Original firſt returned of courſe, came 
to be dropped; and for eaſe and expedition, 
the practice came to be, for Attornies to make 
out a Præcipe for a Capias, which the Fi- 


| lazer, as now, made out, and afterwards, at his 


leiſure, entered the ſame upon a roll; which 
roll, at the end of the Term he delivered 
to the Curſitor, who thereby made out the 


Originals to warrant ſuch Capas's all at once; 


and giving them to the Filazer, he filed them 
with the Cuſtos Brevium, which practice is 


{till uſed; ſo that the Original is now become 


a mere uſeleſs and, as it is preſumed, an un- 
neceſſary Proceſs, unleſs conſidered as a Proceſs 
ſued out, and filed, merely to give” the Court a 
juriſdiction to hold cognizance of the matter 
therein; which certainly was not the only end 


and intent of it. 


An Outlawry, originally, was not uſed in 
civil Actions; for in the reign of that ever- 


memorable, great, and good King Alfred, and 


until long after the Conqueſt, no man was 
outlawed but for Felony, the puniſhment where- 


of was death; and therefore an Outlaw was 


faid to bear Caput Lupinum, becauſe any man 
might kill him, he being out of the protec- 


tion of the King's laws, as he might kill a 


wolf, 


— — 


\ 


Fr 
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wolf, which was then eſteemed the moſt per- 


nicious animal that infeſted the kingdom (1). 


Utlegatus et waiviata capita gerunt lupinæ, 


que ab omnibus impune poterunt amputari; me- 
rito enim ſine lege perire debent, qui ſecundum 


legem vivere recuſant (2); alſo utlage pur felonie 
teigne leu pur loup et eft criable woolferſhered, 


pur ceo, que loup, eſt beaſt hay de touts gents, et 


de ceo en avant liſt al aſcun de le occire, or feor 
del loup, dont cuſtome ſolvit leu avoire dun man 
del countie pur chaſcun teſts de utlage et de loup, 
&c. (3); 7. e. An Outlaw for felony holds the place 


of a wolf, and is called Wolf- head, becauſe 
that, as a wolf, he is hated of all men, and 
becauſe it is as lawful. for any one to kill him, 
as he might a wolf; of whom it is ſaid, that 


it was the cuſtom to have of the Sheriff of the 
county, as a reward for each head of an 
Outlaw, and a wolf, Sc. Wingate ſays, a mark, 


| which was then a great piece of money (4), 


and conſequently a conſiderable reward. There- 
fore, conſidering it was not only lawful, but 
meritorious to kill an Outlaw, there is no 


room to wonder why it was then common 
for Outlaws to fly to the woods for ſhelter; 
ſome of whom, as Robin Hood, and others, 


have tranſmitted their names to poſterity by 


(1) In order to extirpate theſe deſtructive animals, K. Ed. 
gar changed the tribute of money which had been impoſed 
on the Welch Princes by A:hel/an, into an annual tribute 
of thirty wolves' heads. Brompton, 838, Hume, 126. 

(2) Co. Lit. 128. b. from Fleta, lib. i. c. 27. 

(3) Ibid. from Mir. c. 4. N c 

(4) Madex, in his Hif?. Exch. p. 322., computes that 
20,000 marks, in the reign of Hen. 3., (and it muſt have 
been nearly the ſame in the time of Alfred,) were equal to 
3 or 400, ooo. of our money. 0 


their 
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their audaciouſneſs. In Bra#on's time it was 
reſolved, that proceſs of Outlawry ſhould lie 


in all actions that were Ji ef Armis. By the 


Stat. 13 Ed. 1. it lies in account, and it was 
not until the beginning of the reign of Ed. 3. 
that it was reſolved, © That, for avoiding inbu- 
.* manity and Ubrijtian blood, it ſhould not be 
« lawful for any man, but the Sheriff, to put 
« an Outlaw to death, though it was for Fe- 
« Jony. By 25 Ed. 3. c. 17. it lies in Debt, 
Detinue, and Replevgy ; and by the 19 Hen. 7. 
the like Proceſs lies in Ca/e, as in Treſpaſs ; ſo 
that an Outlatwry is now grounded on an Ori- 
ginal Writ in every circumſtance. But pro- 
ceſs of Outlawry, being to put the defendant 
out of the King's protection, and by which 
he forfeited all his goods, and was impriſoned, 
and Joſt the profits of his land, great care 
was formerly taken that no perſon. ſhould be 
outlawed without ſufficient notice ; and there- 
fore it was, that three Capras's ſhould iflue, 
before there ſhould be proceſs of Outlatumy, 
i. e. the Capias, Alias, and Pluries. Thus when 
a Capias iſſued upon the return of the Origi- 
nal, and that Capias was returned (1) Nox ęſt in- 


ventus, the Alias iſſued; and upon Non ęſt in- 


wventus returned on the Alias, the Pluries iſ- 
ſued; and upon the return thereof, proceſs 
of Outlawry iſſued, How far this law was 
abuſed, may be imagined by the * Stat. 6 H.8. 
that no man ſhall be outlawed before he is pro- 
claimed in the county wherein he lives, or did laſt 
live; and by the 31 Eliz. c. 3. that the She 


(1) vid. Gilb. H. C. P. 15. 
* It is preſumed this ſtatute gare riſe to the Writ of 


| Proclamation. 
, riff 
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we is to make three proclamations, the gi in full 
County, i. e. at the Sheriff's Torn, the ſecond 
at the Seffions, and the third near the Church 


door where the defendant lives (1). 


Theſe three writs now, are made out all at 
once by the Filazer, and returned of courſe by 


the Attorney himſelf, merely as introductory to 


the Proceſs of Outlaury, without any ſum- 
mons or notice to the defendant, otherwiſe than 
by the proclamations. But, in ſhort, an Outlatury 
in Civil Actions is only neceſſary againſt a man of 
worth, where it may ſerve to compel his appear- 
ance, in order to get Judgment and Execution. 

It is to be noted, that the Court of King's 
Bench cannot proceed to Outlawry, but by an 
Original out of Chancery, returnable therein. 
And here one thing remains to ſpeak of re- 
lating to this original Writ, and that is, with re- 


ſpect to fines upon Originals. 


Sir Matthew Hale tells us (2), that, before 
and until the reign oſ King John, fines uſed 
to be impoled pro ftultiloguio; from whence 


_ thoſe common fines pro pulchre pla- 


citando, As the firſt were impoſed in order 
to enforce plainneſs and perſpicuity in our 
pleadings, ſo the laſt were no other than 


Ines impoſed by the Court for profit; and 


oftentimes conſiderable ſums of money, 
horſes, . or other things were given to obtain 


_ Juſtice; and he gives us an inſtance ; inte- 
placita incer!i temporis regis Fohannis, the 


Men of Yarmouth againſt the Men of Haſtings 


and Winchel ea, wherein it is ſaid, © Aferunt 


domino regi tres palfredos ſex Aſturias na- 
renſes ad inquiſitionem habendam per legales, 
(1) Vid. Gilh, H. C. P. 19g. (2) 1 H. C. Z. p. 260. 
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c.; and that frequently the ſame was done, 


der the name of Obllata (1). 0 | 

But this was in part remedied - by King 
Jobn and 'Henry the Third's Charters, ulli 
vendemus juſticiam vel rectum. However, 


and often accounted for in the Pipe Office, un- 


Ines upon * Originals, being then become 


certain, have continued to this day; and, 
though it is uncertain when thoſe fines aroſe, 


1 a 7 


(1) Hume, in bis admirable Hiſtory of England, ex- 
claims, in obſerving upon this period, that Even ju/tice 
„ was avowedly bought and fold ; the Kiog's Court itſelf, 
«© though the ſupreme judicature of the kingdom was open 
„ to nong that brought not preſents to the King; the 
1% bribes given for the expedition, delay, ſuſpenſion, and, 
% doubtleſs, perverſion of juſtice, were entered in the pub- 
lic regilters of the Royal Revenue, and remain as mo- 
„ numents of the perpetual iniquity and tyranny of the 
„ times.” 2 vol. 131. The reader, if inclined to in- 
dulge his curiofity, will find numberleſs lamentable in- 
ſtances of this ſale of juſtice related in Mad. Hit. Exch. 274. 
295, &c.; theſe are not wenting even in the reign of Hen. 2. 


A 


the beſt of the Norman Kings. 


* Tt has been obſerved, that there were Originals 
iſſued out of Chancery long before tha Common Pleas was 
ſevered by M. Ch., tor even in the County Courts, if the 
debt was above 40s. there always iſſued a Jufticies to the 
Sheriff to enable him to take cognizance of it; which 


 Fufticies was an Original. And, with reſpect to Lords of 


Courts, it was a maxim among the Normans, that no one 
could hold Plea of Lands wwithout the King's patent, nor Plea 
I Debt above 405. without the King's Writ. The King's 
writ was the Original iſſued by the Chancellor, who had 
the cuſtody of the ſeal of the Court, both for writs and 
patents, which, originally, were formed by him. And, 
from what is obſerved by Sir M. Hale with reſpeC to 
fines, until the reign of King John, it is not unrea- 
ſonable to ſuppoſe that even in the King's Court, before 
M. Ch. in civil Cauſes, they proceeded by Original out 
Ss ans ; upon which Original, thele fines uſed to he 
taxen. 


yet 
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yet it is certain they were to purchaſe the 
King's favour or leave to proſecute in his 
Courts, rather than in the County or Hundred 
Courts, or the Courts of their Lords; and they 
became (it is ſaid) a conſiderable profit to the 
Court, ſeeing that, if the debt or damages 
ſpecified in the Original exceeded 40 l., a fine 
of a Mark was to be paid to the King, and ſo 
proportionably for a larger ſum. But if we 
conſider the value of money, and that no fine 
was paid for a ſum under 40 l., it will not appear 
to have been ſo oppreſſive, at that time, as it 
does at preſent, for 40 J. then, I ſuppoſe, was as 
much as 2001. is now (1); and yet the ſame fine 
ſtill remains to be taken in Debt, Sc. 
Originals on Præcipes quod reddat were the 
moſt common writs upon which thoſe fines 
uſed to be taken (the ſum therein being aſ- 
certained) at the beginning of a Suit; but 
fines upon Treſpaſſes, &c. were according to 
the damages in the judgment; which fine the 
Court ſet and levied by Capiatur in the judg- 
ment, which was entered up. accordingly, ef 
prædictus defendens capiatur. And this was 
in all caſes where the plaintiff declared for a 
thing done vi et armis; but, by 4 and 5 V. 
SM., this Capiatur fine in Treſpaſs, Ejeftment, 
Aſſault, and Impriſonment is taken away, and in 
lieu thereof 65. 84. is to be paid to the Protho-. 
notary at the time of ſigning the Judgment, 
which' he allows the plaintiff again in his 
_ coſts, + | 
(1) The value of money was then about ten times greater 


than at preſent. 1 Hume's Hiſt, 226. 
| „ | From 
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From hence it was, that all matters of Deb: 


might be put in the ſame. action, becauſe 


the fine upon the Original could be taken 
in proportion to the ſum demanded ; but Deb. 
and Treſpaſs could not, for the fine in Treſpaſs 
was to be in the judgment, and to be ſet by 
the Court: and from this aroſe a diſtinction 
between Actions, and how they were to be 
ſeparated (1). 

After the 13 Car. 2. Præcipes guod reddat 
began to be laid“ aſide in Debt, on purpoſe 
to avoid paying this fre; for it became the 
practice for attornies to make out inſtructions 


for a Capias clauſum fregit, with an Ac etiam in 


Debt, foraſmuch as it was (according to 
that ſtatute) inſtead of a Præcipe quod reddat; 
and this is the preſent uſual practice; ſo that 
theſe Ines are not paid now, but upon Special 
Originals. As when an Original on a Præcipe 
quare clauſum fregit, with an Ac etiam in Debt, 
is ſued out, and judgment is ſigned thereon 
by Default. Now this judgment is not war- 
ranted by that Original, the Writ being in 
Treſpaſs, and the judgment in Debt; and 
therefore, in this caſe, if a Writ of Error is 
brought, the plaintiff muſt purchaſe a zen 
Original to warrant his Judgment according to 
the nature of it, which is in Debt; and it is 
upon this Special Original the Curſitor takes 
the Ine; for if not ſo warranted, the Judgment 
may be ſet aſide for Error. But in cafe no 
Writ of Error is brought, then no ſuch Special 


(1) Vid. Gilb. H. C. P. p. 6. 
* The reaſon why Originals were laid aſide, ſee pf. 


Original 
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Original is filed, and conſequently the Ane is 
avoided ; as it is if the cauſe is tried upon 


ſuch Clauſum fregit, and a Verdict has paſſed, for 


then it is helped by the Statute of Jes faille (1), 
and no error lies. In many other caſes a ew 


Original is neceſſary. . 


Now when we conſider the nature of theſe 
beginnings of a Suit, that is, the Bill which 
is ſuppoſed to be filed in the King's Bench, and 
the Original which is /uppo/ed to be ſued out, 
returned, and filed in the Common Pleas, and 


the formal parts of our Pleadings which de- 


pend on each of them; when, I ſay, we con- 
{ſider the obſcurity that appears therein, we 


conclude, that though theſe, and the forma! 


parts of the ſubſequent proceedings depend- 


ant on them, might in ancient times have 


been neceſſary and material, yet at this 


time they are become uſeleſs and unneceſſary, 


and almoſt unintelligivle forms; and that what 


were then introduced for conveniency are now 
antiquated as to their uſe. And yet theſe are 


continued as things wonderfully material, and 
with much exactneſs followed; though one 


(1) Old 1 literally, I have failed. The words 


are now, by uſage, converted into the ſubſtantive Zeofazle, 


and uſed to ſignify an error in Pleading, or other Law 
Proceedings. When the parties to a ſuit have gone ſo far 
as to join iſſue, and the pleading or iſſue is ſo badly join- 
ed that it would be cauſe of error were they to proceed, 
ſuch matter is allowed to be ſuggeſted to the Court, at any 
time before Judgment, even though Verdict given: the 
delay theſe ſuggeſtions uſed frequently to occaſion, gave 


riſe to ſeveral Statutes to quiet preceding defects in various 


inſtances where the ſubſtantial rights of the parties are not 
affected, and theſe are called Statutes of Jeofaile: of 


| theſe Statutes, the moſt extenſive in its operation is the 


16 Car, 2, c. 8., which is the Statute above alluded to. 
5 | may 
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may venture to ſay, (as it is very certain, ) that 
they only ſerve to ſwell the bulk of the ſubſe- 
quent proceedings, and very unneceſſarily in- 
creaſe the expence of a Suit, if no other incon- 
veniences depended on them. | 
For, with reſpect to the Bill ſuppoſed to b 
filed in the King's Bench, it is thereby aſſerted 
that the defendant is in the cuſtody of the Mar- 
ſhal, Sc. which is fictitious; alſo that Pledges are 
given by the plaintiff to proſecute, Sc. which 
is altogether as untrue : Nor does it appear that 
ever any Proceſs iſſued requiring Pledges, or 
that ever any Pledges were really found in this 
Court; yet with theſe the Declaration 1s con- 
cluded, and the Memorandum at the beginning 
of the ſue, with the [mpariance before the 
Plea, Sc. depend on, and refer to it, as moſt 
of the ſubſequent pleadings do in ſome reſpect. 
or another. And yet what is this Bill but 
a mere formal thing grounded on fiction, 
and full of falſities, and which is, indeed, ne- 
ver filed but of neceflity? For the Statute 
of Jeo faille helping the omiſſion of filing and 
continuing it on the roll, if there is no Writ 
of Error brought, there is no Bill filed, (un- 
| leſs againſt * Priſoners, or Attornies and Offi- 
cers of the Court; and incaſe a Writ of Error 
| 4 | is 
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* The filing a Bill againſt Priſoners, in the manner as 
it is now done, is in no reſpect agreeable to the origi- 
nal uſe of it; for this is not done till after the defend- 
ant has been impriſoned by virtue of a Proceſs ſubſequent 

to a Bill's being ſuppoſed to be filed, and not till when 
the plaintiff comes to declare, which ſuppoſes an appear- 

_ ence likewiſe to that Bill. And how great is the hard- 
ſhip upon theſe poor people that this is ſuffered! As 
Priſorers, they merit ſome mercy ; but, inſtead of this, 
LED > | they 
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is brought, ſuch a Bill may be filed at any 
time before Errors are aſſigned. But is it 
not ridiculous to think, that a judgment ſhould 
be ſet aſide for Error, for want of ſuch a piece 


of formality? What is the intent of it, that 


makes it ſo neceſſary ? Why, it gives the Court 


its juriſdiction! 


And with reſpect to the Original out of 
Chancery, (which is ſaid to be ſued out to war- 
rant the Capras in the Common Pleas, as the 


filing the Bill warrants the B of Middleſex in 


the King's Bench,) is it not Juſt ſuch another 
formal, uſeleſs, and unneceſſary proceſs, which 
draws after it many inconveniences and formal 


matters in the ſubſequent pleadings? Does 


it not create an extraordinary charge for the 
Capias Is not the fine, when taken, an un- 


neceſſary expence? They are in themſelves 


evidently unneceſſary, becauſe we often do 
without, and indeed never ile a Bill, or a Special 
Original, but in caſes where they are par- 
ticularly required, or purely to increaſe the 


| coſts of the defendant. Do not theſe pro- 


ceedings render the beginning of a Suit ob- 
{cure and difficult? Or, to ſpeak paradoxi- 
cally, is not a duit almoſt always ended be- 


they are burthened with greater cots than ever, for in- 


ſtead of one Bill, they are ſaddled, I may ſay, with no 


leſs than four : For inſtance, when the Plaintiff comes to 
declare againſt a Priſoner, the Bill is filed on ſtamps, and 


a copy (that is, the Declaration, which in this Court is 
received as a copy of the Bz//) on ſtamps is to be deli ver- 


ed to him in cuſtody, another on ſtamps to be annexed to an 
Affidavit for him to give a Rule to plead on. One may 


wonder at the neceſſity for all this, but ſo it is; and with 


reſpect to the coſts to the Priſoner, it is in effect as ſo many 
B3lts againſt him. 


D 3 5 fore 
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fore it is begun? For Judgments are generally 
Firſt obtained, before the Suits are thus formally 
begun; and then (ſometimes) ſet afide for not 
being ſo. Beſides, when a Judgment is ſigned, 
which requires a Special Original to warrant it, 
and that Original is not made out and filed in 
due time, which is very often the caſe, there 
mult be 4 Petition to the Maſter of the Rolls, 
and an Order drawn up upon that petition, 
which Order muſt be entered and filed, even 
for leave for the Curſitor to make it out ; by 
which we ſee how proceedings may be en- 
larged, and coſts multiplied, for what at this 
time may juſtly be deemed the moſt uſeleſs 
and unneceſſary proceedings in a Suit imaginable. 
It is true, it may be ſaid, that without ſuch 
a Bill filed, or preſumed to be filed, in the 
King's Bench, the Court has no juriſdiction to 
proceed in the cauſe; and without ſuch an 
Original ſued out, and filed, the Common Pleas 
has none: ſo that the two greateſt Courts of 
Law in the kingdom, wherein right and juſ- 
tice is to be adminiſtered to the ſubjects, muſt 
continue to owe their authority to mere form- 
ality and fiction; when it may be very eaſily 
remedied, and ſuch unneceſſary things ſup- 
plied, by only declaring the Bil of Middleſex or 
Latitat in the one, and the Capras in the other, 


to be the Original and leading Proceſs; and 


then the formal proceedings depending on the 
Bill and Original, with all its obſcurity, would 
fall of courſe, the foundation being removed. 
And thus the beginnings of a Suit would be 
rendered eaſy, plain, and ſignificant. 
* Having thus far treated of the Commence- 
ment of an Action in each Court, in the man- 
ner they were e and are ſometimes 
j n ow 
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now uſed, in order to explain and render more 
intelligible the formal parts of the ſubſequent 
| pleadings that depend on or relate to them, 
it may here be uſeful to ſet forth and examine 
the forms of the Proceſſes or Writs themſelves, 
as were and are now in uſe, that the changes 
made therein may appear, And abt 


Df the Bill, or Driginal, in the King's 


The Bill, when filed, EX thus: 
Hilary Term in the 2d Year, &c, 


Middleſex, ſſ. A. B. complains of C. D., being 
in the cuſtody of the Marſhal of the Marſhal- 
ſea of our Lord the King, before the King 
him Yes for this, to wit, That whereas the 
ſaid C. on the ——— day of, Sc, (letting 
forth the Complaint as in the Declaration, 
and concluding), and therefore he brings his 


Suit, Sc. 
Jobn Doe 


Pledges to poems} and 
Richard Roe. 
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It has been obſerved why the gende was 
ſaid to be in the cuſtody of the Marſbal; but 
it may ſeem odd, why Pledges were indorſed 
upon this Bill, ſeeing no Procels iſſued to re- 
quire them. To ſolve this difficulty, it may 


err OS Iv $40 mort ane 


* LP alleged, they were brought in uſe from 
| the general law of a ), and were 
borrowed 


(i) This law of Frankpledge is extremely ancient, and 


founded on excellent reaſons of civil polity, By the Go- 
D 4 tbig 
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borrowed from the County and Hundred Courts; 
and this Court firſt introduced theſe feigned or 
formal Pledges, in order to agree, in ſome 
reſpect, with the practice of the other Courts 
wherein they were really found; or rather to 
agree with the original Writ in the Common 
Pleas, which they firſt made uſe of. On filing 
this Bill, the Chief Clerk's Proceſs iſſued, for che 
defendant to appear thereto; which Proceſs we 
now call a Bill of Middleſex, and remains yet 
the ſame in form, except as to the return, the 
Ac etiam, and the Engliſh Notice (1). 


The Bill of Middletex. 


Middleſex, ſſ. The Sheriff is commanded to take 
C. D. zf he may be found in his Bailtwick, and 
keep him ſafely, ſo that he may have his body 
before our Lord the King, on ——— next 
after . „ whereſoever our ſaid Lord 
the King ſhall then be in England, to anſwer 
to A. B. of a Plea of Treſpaſs, and that he 
have then therethis Precept. 

By BAL (Chief Clerk's Name, ) 


This Proceſs was directed to the Sheriff, as 
the proper officer to execute the King's Writs ; 
for though the defendant either was, or was 
ſuppoſed to be, already in the cuſtody of the 
King's Marſhal, or Steward of his Houſehold, 
yet, as that officer s juriſdiction extended through 


zbic conſtitutions, no one could lay an accuſation againſt 
another, unleſs /ub ſeripiura wel ſpecificatione trium teftium 
guod actionem wellet projequt, Stiern, lib. iii. c. 7. 

1) See the purport of the Ac etiam, p. 43., and of the 


_—_ Notice, p. 46. 
the 
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the whole County where his Majeſty was, the | 


Sheriff was, notwithſtanding, the proper officer 
for executing this Proceſs, and to have the 
body whereſoever he ſhould be at the re- 


zurn; and on this Proceſs (being the firſt af- 


ter the commencement of the Suit) the de- 
fendant was arre/ted or ſummoned to appear; 
but, if he was not found before the return 
thereof, then on Non eff inventus returned by 
the Sheriff, an Alias Bill iſſued; and after that 
a Pluries Bill (1). But if the defendant lived not 
in that County where the Court lay, then the 
Sheriff returned the Bill of courſe, thus: 


The within-named C. D. is not found in my 
Bailicvick. | 


And then, upon filing the Bill, the plaintiff w was at 
liberty to ſue out a Tęſtatum Bill into any other 
County where the defendant was ſuppoſed to be; 
and after that an Alias, and Pluries Teſtatum Bill. 


This Teftatum Bill ſoon gained (as before ob- 


ſerved) the name of a Latitat, and runs thus: 


The Teltatum Bill, or Latitat. 


CHARLES, by the Grace of God, of, Sc. 
To the Sheriff of B. greeting. Whereas We 
lately commanded our Sheriff of Middleſex, 
that he ſhould take C. D. if he might be found 
in his Bailizwick, and ſafely keep him, ſo that 
he might have his body Before Us, on 

(the return of the Bill exactly inſerted), 
to anſwer to A. B. in a Plea of Treſpaſs: And 
whereas our ſaid Shetfﬀf of Middleſex at that 


(1) Vid. p. 48. note 2. 


EO day 
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day returned 10 Us, that the aforeſaid 8. 
was not to be found in his Bailiwick;, where- 
upon, on the behalf of the ſaid A., it is ſuffi- 
ciently atteſted in our. Court, before Us, that 
the ſaid C. doth run up and down, and ſe- 
cretes himſelf in your County. Therefore We 
command you, that you take the ſaid C., if he 
may be found in your Bailiwick, and ſafely 
keep him, ſo that you may have his body before 
Us at Weſtminſter, on next after 
to anſwer to the ſaid A. of the 

Plea afereſaid, and have you then there this 


Writ. Witneſs at Weſtminſter, 
the day of in the year of 
our reign. (Chief Clerk's Name.) 


This was the ancient form, and it ſerved 
in all caſes, as the Bill of Middleſex did, with- 
out ever expreſſing any cauſe of Action, but 
only by Treſpaſs, until the 13 Car. 2. c. 2. 
which enacts, That no Writ of Treſpaſs ſhould - 
hold the defendant to any Bail, Sc. any further 
than an Appearance, unleſs the true cauſe of 
Action was expreſſed in the Writ, So that then, 
in order that theſe Writs ſhould expreſs the 
cauſe of Action, as ihe Common Pleas Writs 
did, they begun to uſe the Ac etiam Billæ af- 
ter the words of a Plea of Treſpaſs (1). And this 
was untruly ſaid to be ſecundum conſuetudinem 
curiæ noſtræ coram nobis exhibend”, to expreſs 
the cauſe of Action, and thereupon hold the 
defendant to bail; as in a Bill of Middleſex, 
thus: acetiam © And alſo to a Bill of the ſaid 
A. againſt the ſaid C., ts be exhibited according to 


(1) See remarks on the effects of this Statute, in reſpet 
to Bills of Middleſex, 3 Bla. Com. 287. | 
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the cuſtom of the Court of our ſaid Lord the King, 
before the King himſelf, for zol. upon promiſe,” 
or 20/, debt, Sc. And in a Latitat, thus: 
c And alſo to a Bill of the ſaid A. againſt the 
Jaid B., to be exhibited according to the cuſtom of 
our Court before Us, for 201, upon promiſe,” 
or 20/, debt, Cc. as it was, for the Ac etiam 
varied according to the nature of the Action. 
But, about the year ——, it was contrived for 

the egſe of the ſubject, and for expediting 
juſtice, as it was called, to put the Bill of 
Middleſex and the Latitat into one (1); ſo that 
the defendant might be taken on the Latitat 
in any County, without firſt ſuing out a Bill of 
Middleſex; and this was done by only ſuppoling 
a Bill of Middleſex had iſſued, and was re- | 
turned; and upon this the form of the Latitat f 1 
came to be altered to what it now is, vig. | 
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ANN, by the Grace of God, Sc. To the Sheriff 
of B. greeting. Whereas We lately commanded 
our Sheriff of Middleſex that he ſhould take 
C. D. if he might be found in his Bailiwick, 
and ſafely keep him, ſo that he might have his 
body before Us at Weſtminſter, at a certain day 
now paſt, /o anſwer to A. B. ina Plea, Sc. 


For as the Bill of Middleſex was not, but was 

only ſuppoſed to be, ſued out, it was impoſſible 

ro inſert in the Lazitat the very return of it, 
as uſed to be done; and therefore the words, 
| | at a certain day now paſt, were introduced to 

; | ſupply the return of the Bill of Middleſex fa 

ſuppoſed to be ſued out. 


(1) This practice appears to have been introduced gra · 
dually; the year, in which the firſt inſtance occurred, tae 
editor can not pretend to alcertain, nor is it at all material. 
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One would reaſonably have imagined, that the 


Courts at Weſtminſter, in order to eaſe the ſub- 


ject, and to expedite juſtice, might have ſchemed 
out a more eaſy method, than thus putting theſe 
two Writs into one, as they might have ordered 
the Bill of Middleſex to have run into every 
County, and have ſuppreſſed the Latitat; and 
it might have been called a Bill of Berkſhire, a 
Bill of Oxfordſhire, &c. as well as a Bill of Mid- 
dleſex. Is it not the King's Proceſs, and 
every County under his juriſdiction? Or they 
might have ſuppreſſed both the Original Bill 
and Latitat, and have eſtabliſhed it as a ge- 
neral Proceſs for the Commencement of a Suit. 
This would have rendered the beginning of a 
Suit ſomewhat more intelligible: but now, 
whenever a Zatitat is ſued out, (though it be 
the leading Proceſs in every County, except 
Middleſex,) two things are firſt ſuppoſed to 
have been done, which are, an Original Bill 
ingroſſed and filed in the office, and a Bill of 
Middleſex ſued out, returned, and filed likewiſe ; 
and which, in fact, ſeldom or never are done. 
Before the Stat. 13 C. 2. there was the greateſt 


abuſe that can be conceived made of the Bil 


of Middleſex; for thereby it was in the power 
of any one man to devour the credit of 500, 


by arreſting them, as was then the practice, on 


this Writ for large ſums; and by never de- 
claring, to avoid paying any cots to the de- 
fendant. It even became a by-word to ſay, 


* I] beſtow a Bill of Middleſex on ſuch a one, and 


this merely to vex and diſquiet a man, or 


* This was a complaint made, I find, in the time of 
Oliver's uſurpation, as a thing that had been long in prac- 


tice: how long before is hard to ſay; but it is veryevident 


that it continued until the making of this Statute. 10 
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miſchievouſly to injure and hurt him: There- 


fore the intent of this Statute was to prevent 
frivolous and vexatious arreſts, by ordering, 


that no more than 40l. bail ſhould be taken, un- 

leſs the true cauſe of Adtion was expreſſed in the 
Writ, (and this was done, as obſerved, by the 
Ac etiam, or elſe they muſt have had recourſe 
to Originals out of Chancery again;) and alſo by 
ſubjecting the plaintiff to pay coſts (for not 


declaring) to the defendant on his ſigning a 


Non Pros, which the defendant could not do 
before. | | | 
But this Statute was not attended with its 
deſired effect and deſign, nor did it remedy 
thoſe evils. the Act complains of; for it was 
as ealy to inſert an Ac etiam, where there was 
no true cauſe of Action at all, as it was to 
arreſt a man before any Ac etiam was uſed; 
for nothing more was required by this Act 
than that the Writ ſhould expreſs the cauſe of 
Action: So that the abuſe ſtill continued, and 
it was not remedied until that excellent Statute 
of 12 Geo. 1. 


By the 12 Geo. 1. (1) it is ordered, That the 


Plaintiff, to hold the defendant ta Bail, muſs firſt 
make an affidavit of his debt, which muſt be 
ſworn to be 101. (2) or above, and thereby ſet forth 


*The only check upon the plaintif, from ſtill purſuing 
this iniquitous practice, was his being ſubject to pay coſts 
ſor not declaring in due time; which colts, at that time, 

was about 105. only. | | 
(1) This Statute was explained and amended by 5 Geo. 2. 
c. 27.; and made perpetual by 21 161d. c. 3.: by 6th of 
ſame reign, c. 14., It was extended to the Court of Great 
Seſſions in Wales, and to all inferior Courts by 19 Geo. 3. 
c. 70. ä | | | 
(2) And in the caſe of a Sailor or Soldier this muft be 
201. at leaſt, See 31 Geo, 2. c. 10., and the late Mutioy AR. 
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bis cauſe of Aﬀion; and if no ſuch affidavit is 
made and filed, the defendant is not to be ar- 
reſted, but to be ſerved with a copy of the Pro- 
ceſs, under which is to be an Engliſh Netice, 
* declaring the intent of ſuch ſervice (1). And this 
made great alteration in the uſe of theſe Pro- 
ceſſes, viz. Phat, where an affidavit of the 
cauſe of Action is made and filed, the Writ is 
made out with an Ac etiam as uſed to be, 
and the ſim worn to is indorſed on the back, 
that the Sheriff may know for what to take 
Bail; but, if no affidavit is made, the defendant 
is not to be arreſted, but to be /erved with 
a copy of the Proceſs only: in which caſe 
the Writ is made out without any Ac etiam, and 
the following Eugliſb Notice is ſubjoined (2). 


C. D. you are /erved with this Proceſs, to the 
intent that you may, by your Attorney, appear 
in his Majeſty's Court of King's Bench at the 
return thereof, being the day of 
next (3), in order to your defence in this Action. 


(1) Concerning the difference between the practice of 
the two Courts, as to holding defendants to Bail where the 
Action is founded on a Judgment recovered, ſee 1 Sel. Prac. 
45. The Courts of K. B. and C. P. have lately manifeſted 
an inclination to render the practice uniform in this reſpe&, 
and have actually done it where the original cauſe of Ac- 
tion was under 104., but increaſed by Judgment to a 
greater ſum; in Which caſe both Courts will now hold to 
Bail, though formerly this was allowed only by the Com- 
mon Pleas. Vid. 4 T. R. 570. It is to be wiſhed this con- 
ſormity of practice were extended to other caſes. 

(2) 'This Notice is directed to be given by 5 Geo. 2. 
c. 27. , 4. 

(83) This may be either on the Min- day, or the quarto dit 
foft, i. e. the day on which the defendant is ay to ap- 
pear. 1 T. R. Com, Pl, 630.; /ed vid, Bur, Rep. 1600., 
and Prac, Reg. 346 | 
| So 
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So that our Proceſſes now are as follow : 


A Bill of MBiddleſer, when bailable. 


Middleſex, to wit. The Sheriff is commanded to 
take C. D. and J. D., if they be found in his 
Bailiwick, and that he keeh them ſafely, jo 
that he may have their bodies before our Lord 
the King at Weſtminſter, on * Monday next 
ofter eight days of St. Hilary (1), to anſwer 
to A. B. ina Plea of Treſpaſs t; and allo to 


a Bill 


* All Proceſſes and Writs in this Court are now made 
returnable at a day certain, which before were made re- 
turnable on a general return, whereſeever, Sc. 

(.) In the King's Bench, the Bills of Middle/ex, and all 
other Writs of which the original proceedings is by Bill, 
or ſo ſuppoſed to be, muſt be made returnable, as here, 
on a particular return-day, or a day certain in Term; 
1 Sel. Prac. 12.; and this return is not reſtrained to within 


any certain number of days after the ehe, but may be on 


the next day even, after it is ſued out, Stra. g17.; but not 
the ſame day, becauſe the Proceſs is returnable de die in 
diem. | > 

+ There are a great many niceties and curious diſ- 
tinctions in the Writs in pleadings in a Suit, which often 
paſs unobſerved. Here is one in the Ac etiam; in the Bill 
it is, according to the cuſtom of the Court of our ſaid Lord 
the King, before the King himſelf; in the Latitat it is, 
according to the cuſtom of our Court before Us. The Bl] 
is not feſted, but is ſuppoſed to be a commandatory Pre- 
_ cept iflued by the King's Order, and ſig ned by his Chief 
Clerk, aſſigned to inrol Pleas before himſelf. The Latitat 
and all the ſubſequent Proceſſes are ze/ed in the name of 


the Chief Fuſtice of the Court, who are ſuppoſed to become 


oſſeſſed of the cauſe upon the Sheriff 's return, and filing 
the Bill of Middle/ex ; ſed quere, if not upon filing the Ori- 
ginal Bill? | | | | 

As the cauſe of Action is to be ſworn to, according 
to the 12 Geo. 1-, and the A fidavit is to be filed in 


the | 
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a Bill of the ſaid A. againſt the ſaid C., to 
be exhibited according to the cuſtom of the 
Court of our faid Lord the King, before the 
King himſelf, for 20 J. upon promiſe ; and 
that he then have there this Precept. 

By Bill. x 11. 


Indorfed on the back, Bail by Affidavit affiled 
— | 


A Bill of Fiddleſer, when not bailable, 


Middleſex, to wit. The Sheriff, Sc. (it is 
the ſame as the other, only the Ac etiam 
is omitted, and the Exgliſb Notice is ſub- 
joined.) | 3 | | 

By Bill. Lee. 


. D. You art Served with this Proceſs, to 


the intent that you may, Sc. ut ſupra. So like- 
wiſe is made out the Alias and Pluries Bill (2), 
with or without the Ac etiam, as for a Bill. 


the 50100 from whence, and before, the Proceſs iſſues, 


whereby the cauſe of Action muſt be ſet forth; guere, 
Whether Ac etiams are not become unneceſſary ? The 
diſtinction is full enough, by indor/ing the ſum ſworn 


to; for holding the defendant to bail in the one caſe, 


and omitting ſuch indor/ement in the other; and the 
cauſe of Action is better ſet forth by the Affidavit; 
befides, the Ac etiam Billæ refers to a fictitious thing. 


(1) Chief Clerk of the Court. A Bill of Midaleſex, not 


being a Writ, has no ze/te. 

(2) The Alias and Pluries Bill differs from the firſt Bill 
only in this, that in the Alias, after ©* we command you,“ 
is inſerted, as we formerly commanded you, and in the Plu- 


ries" as we have often commanded you, ap 
A La- 
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A Latitat, when bailable. 1 


2 
PRES 


GEORGE. the Third, by the Grace of God, 
Sc. To the Sheriff of Berkſhire, greeting. 
Whereas We lately commanded our Sheriff of 

Middleſex, that he ſhould take C. D. and 
R. R., f they might be found in his Bailiwick, 7 

and keep them ſafely, ſo that he ſhould have | 1 
their bodies before Us at Weſtminſter, at the 1. 
certain day now paſt, to anſwer to A. B. in | 
a Plea of Treſpaſs ; and alſo to a Bill of the 19. 
ſaid A. againſt the ſaid C., to be exhibited Fl 

| according to the cuſtom of our Court be- i 
fore Us, for 207. upon promiſe: And our 
ſaid Sheriff of Middleſex at that day returned 
to Us, that the aforeſaid C. and R. are not 
found in his Bailiwick; whereupon, on the 
behalf of the ſaid A., it is ſufficiently atteſted 
in our Court, before Us, that the aforeſaid C. 

and R. do run up and down and ſecrete them- 
ſelves in your County. Therefore we command 
vou, that you take them, if they may be found 
in your Bailiwick, and ſafely keep them, ſo 

. that you may have their bodies before Us at 
Weſtminſter, ov Monday next: after eight 

| gs of St. Hilary (1) to anſwer to the aforęſaid if 

A. of a Plea and Bill aforeſaid, and that you 'F 
have then there this Writ. Witneſs W. L. 1 
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(1) This muſt be on ſome day in Term, or it will not be 14 
good; Stra. 399. If the Writ be ſued out in Vacation, 31 
it is teſted the laſt day of the Term preceding. Bur. 963 ; 


ayd ſee p. 46. n. (3). and p. 47. u. (1). 1 
E | Mansfield, | 7 
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Mansfield, at Weſtminſter, the 28th day of No- 
vember (1), in the firſt year of our reign, 
ns” Lee. 


Indorſed on the back, Bail by Affidavit affiled 
for 100. | | 


If the Latitat is not to hold the defend- 
ant to bail, then the Ac etiam, and the words 
and Bill, are omitted therein; and the like No- 
tice is ſubjoined, and ſo it is in the Alias and 
Pluries Latitats (2). 

Our Writs being now printed with blanks, 
they run in the plural number, in caſe there 
ſhould be more than one defendant to be inſerted 
therein ; but if there be but one defendant, then 
John Doe or Richard Roe is added to make it 
agree with the printed form. | 


Df the Original out of Chancery ( 3), and 
Peroceſſes thereon. | 


It has been obſerved, that the commence- 
ment of a Suit in the Common Pleas is by an 
= Original 


(1) This (being X. B.) may be on any day before the 
ſuing out of the Writ ; but, in the Capias, (C. P.) it ſhould 
be 15 days before the return. Bur. 950., and wid. peff. 
p. 56, u. (3). | | | 
. 8) 1725 here be obſerved, that, if the defendant reſide 
within a liberty, a Non Omitiar may be ſued out: This 
may be by Bill of Middleſex, Latitat, or Capias, and dif- 
fers from the forms given above, only in commanding the 
Sheriff © not to omit taking the defendant by reaſon of 


- apy liberty.” Theſe muſt correſpond preciſely with the 
firſt Writs. 3 T. R. 660. Ke | 
(3) Original Writs are of two ſorts, either a Præcipe, 
i.*c. an Optional Writ, commanding the Sheriff either ron 
5 0 
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Original Writ out of the Court of Chancery ; 

and the Proceſſes are ſaid to be JY/rits and Pre- 

cepts that go forth upon that Original. 

The Original uſed to be procured by a note to 
the Curſitor, called a Præcipe or Pone. 


The Praecipe thus: 


Berks, fl. Præcipe C. D. nuper de, Sc. and 
therefore called a Præcipe. 


Berkſhire, to wit. Command C. D., late of W. 


in the ſaid County, Yeoman, that be render to 
A. B. 100 J. debt, which he unjuſtly detains, 
Sc. Ret” 
A. B. one horſe, or, &c. which he unjuſtly de- 
tains, Sc. Reb. 


The Pone thus: 


Berke MN, Si A. B. fecer Ec. tunc Pone, Se. 
C. D. nuper, Sc.; 3 and therefore ſo called. 


Berkſhire, to wit. 77 A. B. makes you fetiirt 
in proſecuting his claim, then put, by ale Gages, 
and Pledges, C. D., late of W, in the aid 


County, Yeoman, to a ones} to the faid A. in a 


do the thing required, or ah ſtate his reaſons for not 


doing it; or a , te facerit ſecurum, (from the words of che 
Writ, as ſee pot, ) commanding the Sheriff peremptorily to 
_ compel the defendant's appearance, if he give ſecurit 10 


proſecute his claim with effect: This ſecùrity is in deed, 


common to both Writs, though it gives name only to the 
latter. Vid. 3 Blac. Com. 274. 


E a: po | " hs 


In Derinue, that he render to 


— . —Fv—.̃— . — — 


— 


— 
2 


. 


24 
fe 
5 
1 
198 
1 
4 7 4 
8 1 
1 
2 
b A 
x 
*5” Is 
1 
7 F 
4% IJ 
« *N 
* * \ 
22 4 
_ 7 
91 
4 
* 
[4 "q 
$4 - 
41 * 
14 : 
pÞ FF: 8 
—_ 
; . ; 
1 +. 
. * A 
%, 1: if 
© | ; 
1 1 
*J 
' * 
wh - 
" 2 
F by + 
750 ; 
* 2H 
> FER 
= 
7 ©. 
- 5 
A 3 
1 * 
i BI 
7 ; 
33 BE. 
- +7 
L 
9 . 
$4 : 
1 * 


-< 
- 0h 


Bohn 


—— ao ᷑ 12 ern * 
reer Treas 
7 * 3 
2 „ 


ee 7 7 
„ 
RR 


3 
ws. For * 
r 
E 


LOVES 
Ct ere een erred on 


COTTON =, 
8 
WOO of OILERS 


352 AN HiSTORICAL TREATISE OF 


. Plea of Treſpaſs, c. ſetting forth the com- 
plaint, Fer. | © 


r 


The * Original on the Praetipe (1). 


CHARLES, Sc. To the Sheriff of B. greeting. 
Command C. D., late of, &c. that he juſtly 
ü- and 


® Here are only tus precedents given of original 
Writs, The Originals, as formerly made out by the 
Gurfitors, and which are now diſuſed, being as many 
and as various as the cauſes of Action on which 
they were grounded; ſome of theſe Originals uſed 
to be proceeded on before the Sheriff, as a Jufticit, 
a Writ of Treſpaſs, Cc. and therefore was ſaid to 
be Vicountiel; and theſe were removeable into the 
King's Bench and Common Pleas by another original Writ, 
called a Pene, c. The Regifter, and Natura Brevium, 
ſhew the variety and nature of original Wits, which are 
now ſupplied by other methods of practice, both in real, 
per/onal, and mixed Actions. See Bobun Engliſh Laws- 
. | | 
8 The County Court, and Sheriff's Turn, were ancient 
Courts in the time of King Alfred, and before. In 
the Turns were tried all Pleas of the Crown ; and in the 
County Courts, all Common Pleas under 40 s., without the 
King's Writ ; and above, to any value, with the King's 
Writ, according to the maxim, 2uod placita ds catallis 
debitis, fc. que ſummam 403. attingunt vel excedunt 
fecundum legem et conſuetudinem Angliz, fine brevi regis 
placitari non debent. Hundred Courts, and Courts Baron, 
had afterwards the ſame powers granted them; and this 
was becauſe men ſhould have law and juſtice at 
home, and not be obliged to ſue in or follow the 
King's Courts. But, after the Court of Common Plas 
was ſettled at I7:/emin/ter, theſe Courts came to de- 
cline; for, by the contrivance of the Judges and 
Attornies, men were brought to ſue in the Common 
' Pleas and King's Bench, or rather were neceſſitated ſq 
to do; for what did it ſignify for a man to ſeek for 
0 8 e juſtice 
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end without delay render to A. B. five pounds, 
which he owes to, and unjuſtly detains from 
him, as he ſaith; and unleſs he ſhall fo do, 
and the aforeſaid A. ſhall make you ſecure to 
proſecute his claim, then ſummon by Food Sum- 


Juſtice near home, when after Judgment there, or bes 


ore, his Suit was ſure to be removed by virtue of theſe 


eriginal Writs into one of the Courts above? and the 


King's Bench, eſpecially, by virtue of a Bill filed by way 


of Mutuatus (as it is ſaid) would take cognizance of 
a cauſe of 5 7., and oblige a poor man, in York or Corn- 
avall, not worth 40s., to try his cauſe at Vefminſter. 
For otherwiſe it was not lawful for a man to ſue in 3 
Court of Record for a debt not amounting to 409.3 
and therefore the Courts below, in order to keep the 


buſineſs there, and to prevent their being ſwallowed 


up by thoſe ſuperior Courts, allowed the Suitors to 
divide their Actions under 404. to hinder the re- 
moval of them, Sc. It was certainly beſt when 
juſtice was provided for poor men at their own doors; 
and was the ſum of 40s. to be multiplied to its 
real worth that it was at that time, and the Courts above 
reſtrained from taking cognizance of any thing under, 
to what a low ebb would the Courts at Meffminſter be re- 
duced? And notwithſtanding the whole buſineſs is now 
engroſſed by them, how little is confidered the exceſũve 
——_ of obtaining juſtice for ſmall ſams of 3 or 4, or 
6 
x (1) This Writ is iſſued for ſuch injuries as are conſtrued 
to be nat againſt the peace. Finch, 1. 344. It is ſeldom ex- 
pedient to proceed by Original, except when it is known 
that the defendant is inclined to be litigious, and will 
probably bring a Writ of Error; for when proceedings 
are by Original, this muſt be made returnable in the Houſe 


of Lords, 1n the firſt inſtance, the expence of which is often 


a check to further litigation ; whereas, on Proceſs by Bill, 
error lies from this Court CK. B.) tothe Exchequer-cham- 
ber, and afterwards to the Houſe of Lords. 1 Sel. Prac. 
chap. 5. . 1. In ſome caſes, however, it is ece/ary to 
proceed by Original, as where there are two or more de- 
fendants, and one of them cannot be ſerved. with Proceſs z 


in which cafe the party ſerved cannot be declared againſt 


till the other be outlawed. Vid. ante, p. 19. n. (1). 
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moners the aforeſaid C., that he be before our 
Juſtices at Weſtminſter, in eight days of St. 
Hilary (1), 1 ſhew wherefore he will not do 
it. And have then there the names of the Sum- 
moners, and this Writ, Witneſs ourſelf at 
Weſtminſter, he (2) day of 

inthe ' year of our reign, © E. 


an Original on the Pone (3). 


C HARLES, by the Grate of God, Sc. To the © 
Sheriff of B. greeting, , A. B. makes you - 


Secure in proſecuting bis claim, then put C. D., 
late of W. in your County, Yeoman, by ſafe 
Pledges and Gages (4), that he be before our 
Juſtices at Weſtminſter, in eight days of St. 


Hilary, 7% anſwer to the ſaid A. ina Plea, that 


whereas the ſaid C. on the firſt day of May, 
in the year of our Lord, Fc. (ſetting forth 
the complaint or cauſe of Action, accord- 
ing to the Attornies' inſtructions,) 20 the da- 


mage of the ſaid A. iool.; and have you then. 


there the names of the Pleages, and this Mrit. 


(1) There is no ſpecific time limited for the return of 


original IPrits. Dy. 175- 


(2) This Writ may be 1% ed at any time, though in Va- 

cation, | 
8 : | ; 

(3) The Original on the Præcipe, we have obſerved, is 
given for injuries not againſt the peace; this on the Pore is 
iflued for injuries vi et armzs, or for other injuries which, 
though not forcible, are yet treſpaſſes againſt the peace, 
where the violence of the wrong requires a more ſpeedy re- 
medy. 3 Bla. Com. 280. Finch, I. 395 352. : 

(A) Cages, viz. perſonal chattels, which will be forfeited 
in default of eppearance, Finch, I. 345. | ; 


Witneſs 


the Court of Chancery being always open. 3 Keb. 


Expoſition of the original Writ. | 
After Originals were returned of courſe, and 
Attachments and Diftringas's were laid aſide, but 
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Witneſs ourſelf at Weſtminſter, the | 
day of in the ä 
our reign, | 


E 


The Precipe was for-things certain, and on 
which the Curſitor received the fine. The 


Pone was for things not certain, as for Tre/ſ- 


paſſes, Sc. and on which no fine could be re- 
ceived, Theſe Writs being returned by the 
Sheriff, were- carried to the Filazer for ſuch 


further Proceſs to be made out as was neceſ- 


ſary, and to be by him filed with the Cuſtos 


Brevium; and, until King Charles the Second's 


time, it was abſelutely neceſſary for theſe Ori- 
ginals to be firff made out and filed, becauſe 


the Declarations were to be warranted by them ; 


but more eſpecially in Treſpaſs, Caſe, Sc. for 
the Original uſed to be recited fully in the 
Declaration, and the Declaration was to agree 
with it; for, if there was any variance between 
the Vrit and Declaration, the defendant could 


take an advantage of it, by pleading it in 


Abatement ; for which reaſon the Declaration 
in this Court has been properly defined to be an 


more eſpecially after that Rule of Car. 2., the 
leading Proceſſes were, either a Capias quod red- 
dat on the Præcipe, or a common Capias quare 


Clauſum fregit on the Pone. 


E 4 | A Capias 
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A Capias quod reddat. 


c HARLES, Sc. To the Sheriff of B. greet- 
ing. We conn you, that you take C. D., 
late of W. in your County, Yeoman, if he ſhall 

Be found within your Bailiwick, and ſafely keep 
him, fo that you may have his body before our 
Juſtices at Weſtminſter, in eight days of St. 
Hilary (1), to anſwer to A. B. of a Plea, that 
be render to the ſaid A. 100 l. which be owes 
to, and unjuſtly detains from him, as it is ſaid; 
and have then there this Writ. Witneſs (2), 
e. at Weſtminſter, T. 


A Capias quare Clauſum fregit. 


CHARLES, Sc. To the Sheriff of B. greet- 
ing. We command you that you take C. D., 
late of W. in your County, Yeoman, if he ſhall 

| be found in your Bailiwick, and ſafely keep 
him, ſo that you may have his body before our 
Juſtices at Weſtminſter, in eight days of St. 
Hilary ( 3) lo anſwer to A. B., in a Plea where- 


(1) Writs of Capiat, and other Writs grounded not on 
Bill, but Originals out of Chancery, muſt be made return- 
able, as here, on a general return-day, See ante, p. 47- 
1. 

, 35 There ſhould be fifteen days between the teſte and re- 

turn. Vid. ante. 

(3) The Capias being founded on a ſuppoſed Original, 
there ſhould be fifteen days between the ze/e and return; 

it was formerly cauſe of error if there was not, but now it 

it is allowed to be amended as a matter of courſe. Vid. 


 BSarnms, 409. 3 Will. 454. . 
ore 
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fore with force and arms he broke tbe cloſe. 
of the ſaid A. at W., and other injuries to 
him did, to the great damage of the ſaid A., 
and againſt our peace; and have you there 
this Writ, Witneſs, &c. at Weſtminſter, 


=. dv of; =: in the 
year of our reign. . 


This was called a Common Capias Clauſum fre- 


git, becauſe the cauſe of Action was not eſpecial- 


ly ſet forth. | 


If the defendant could not be taken upon 


the firſt Capias, the Plaintiff had then a Ca- 
pias by continuance, being the ſame in form, 


but called ſo by its being continued on the roll 


by the Filazer from the time the firſt iſ- 
ſued, and ſo on from Term to Term until 
the defendant was taken. But in caſe the de- 
fendant was gone out of that County where- 
in the Original was filed, and as the plain- 
tiff could not ſue out a Capias into any other 
County, therefore, upon the Capias being re- 
turned non eſt inventus by the Sheriff, leave 
was given for the Plaintiff to take out a * Te/- 


flatum 


* As the plaintiff could not ſue out a Capias but into 
that County wherein he had filed an Original, the intent 
of the Teſfatum was to enable the plaintiff to follow the 
defendant into any other County, and take him therewith. 
The uſe of this Writ was at firſt much abuſed in this re- 


ſpect; if the plaintiff had a mind zo try his cauſe in B., 


and the defendant lived in J., the plaintiff would file his 
Original to warrant his Judgment, and ſue out a Capias in 
B. and then ſue out a Te//atum to take the defendant in Z., 


which put the defendant to the neceſſity of trying the cauſe _ 


in B., and bringing his witneſſes at a great diſtance: and 


therefore 
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tatum Capias into any other County, in order 


that he might follow the defendant, and take 
him whereſoe ver he was to be found (1). 

' Theſe Proceſſes continued in uſe until the 
reign of King Charles the Second, at which 
time great amendment and regulation was 
endeavoured to be made in the practical part 
of the Law: For, fr, by a Rule made for 
ſettling and regulating a courſe of practice, 
it was ordered, (for avoiding. long and un- 
neceſſary repetitions of the original Writ, as 
uſed to be, and was then done, ſee under De- 


 claration, ) that Declarations in Adlions of Tre/- 


paſs, Caſe, &c. other than Debt, ſhould not re- 
peat the original Writ, but only the nature of 
the Action. And ſecondly, by the 13 Car. 2., 


| the Sheriff was reſtrained from taking any 


greater bail or ſecurity than 401. wnleſs the true 
cauſe of Action was expreſſed in the Writ, that is, 
in the Clauſum fregit. And from hence aroſe a 
new kind of practice; for, as the Original was 


not to be repeated in the Declaration, it was 


very evident there was no occaſion for any 
Original at all, at the beginning of the Suit, 


to ſet forth the complaint as uſed to be; and 
therefore Attornies, inſtead of making a long 


Precipe or Pone for the Curſitor, ſetting forth 
the complaint as inſtructions for the Original, 
made a ſhort note for the Capias, thus: _ 


therefore the Courts thought proper, in order to remedy 
this, io change the Venue in ſuch caſes, upon the defend- 
ant's affidavit that the cauſt of Action aroſe in V. and not 
in B., that the cauſe might be tried in the proper County, 
if the defendant required it. 5 c 

(1) Vid. 3 Blac. Com. 282. 


Berks, 
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Berks, ff. F A. B. makes, Sc. then put, &c, 
C. . late of W. in your County, 2. yy 


ret : broke the _ at W. 


Upon which the Filazer (inſtead of the Curf - 
tor) granted the Capias Clauſum fregit, and en- 


tering this Præcipe on à roll, delivered the 


roll at the end of the Term to the Curſitor, 
who thereby made out the Originals all at 
once, to be filed with the Caſtos Breviam, Theſe 
common Originals now were only the Clauſum 


fregit teſted in the name of the King, to give 
the Court its juriſdiction; but as it was ne- 
ceſſary, by the 13 Car. 2., to expreſs the cauſe 


of Action in the Writ, to hold the defendant to 


bail, the Ac etiam was introduced in the Clau/um 


freeit ; and from hence Precipe's quod reddat 
began to be laid aſide likewiſe ; infead of which, 
in order to avoid paying the fine, Atrornies 
beipoke a Clauſum fregit with an Ac etiam in 
Debt, or, Sc. foraſmuch as the Debt was, 
vix. 


Berks, 7 IF A. B. maker Se. then put, c. 
. W. in your County, 2 eoman, 
broke the cloſe at F. Ac etiam for 1001. in 
Debt, ret, in eight days of St. Hilary, 


Or, if in Cæſe, thus: 


Pulte: i, | 77 A. B., Sc., then put, Fc. C. D., 


late of W. in your County, Yeoman, broke the 
cloſe at F. Ac etiam in Caſe for 20 l., ret. in 


l, wow of St. Hilary. | "WW. 
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So that the Clauſum fregit became, and is 
now, the leading Proceſs in this Court; with 
this difference only, if the defendant is not 
to be held to bail, the Clauſum fregit, without 
any Ac etiam as before, is the proper Proceſs ; 
and which now, in purſuance of the 12 Geo. 1., 
has the like Engliſh Notice under it, as the Bill 
of Middleſex, or Latitat ; but if the defendant 
was, and is now, to be held to bail, the Ac 
etiam is inſerted therein (1); and therefore is 
called a Bailable Capias, and the other a Com- 
mon Clauſum fregit. 


*F Capias, with an Ac etiam. 


GEORGE the Third, &c. To the Sheriff of B. 
greeting. We command you, that you take 
Ci. D., late of W. in your County, Yeoman, 
and R. R. if they ſball be found in your Baili- 
wick, and ſafely keep them, ſo that you may 
Have their bodies before our Fuſtices at Weſt- 
minſter, in eight days of St. Hilary, 70 an. 
fuer to A. B. of a Plea, wherefore with force 
and arms, they broke the cloſe of the ſaid A, 
at E., and other wrongs to him did, to the 
great damage of the ſaid A., and againſt our 
peace. And alſo that the ſaid C. may an- 
ſwer to the ſaid A., according to the cuſtom 
of our Court of the Bench, in a certain Plea 


(i) This Ac etiam was inſerted in Writs of Capias by 
order of Ld. C. J. North, in imitation of that deviſed by 
the officers of K. B., in tegard to the Bill of Middleſex, 
and to prevent the expence of ſuing out Special Originals. 
Fid. North's Life of Lord Guildford, p. 99. 
of 


a 
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of Debt upon demand for 207. Aud have You 

there this Writ. Witneſs Sir Charles Pratt, 

Kut. at Weſtminſter, zhe 28th th day of Novem- 
75 ber in the 2d Dear of our —_ | 


The only inftrudtions to as Filazer for theſe : 
Writs arg as follow : : ; 


B, fl. Capias for A. B. againſt C. D.,1 2 
of W. in your County, 2. _— ret. in eight 
days of *. Hilary. | B ——. 


It ballable. 


Wo fl. Capias for A. B. againſt C. D., late 
of W. in your County, Yeoman, ret. in eight 
days of St. Hilary. | 


And alſo far 201, Debt. AMdavit for 10l. (1) 
. 


Aud alſo for 20 l. on promiſe. Affidavit for 101. 


Theſe are the Precipe's which the Filazer 
enters on the roll, as inſtructions for beſpeak- 
ing the kar of the Curſitor ; and it is eaſy 
to Judge what ne of hy Originals are made out 


(if 


(1) An Affidavit is made of the debt's amounting to ol. 
at the leaſt, in conſequence | of 19 Geo. 3. forbidding an 
arreſt for a leſs ſum. 

The Original Writ that is now ſuppoſed to iffue out 
of the Chancery, to give this Court its juriſdiction, = no- 
n ing 
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(if any are) from them. It is not pretended 
they are to warrant any Judgment in the Court, 
but only to give the Court its juriſdiction; for 
if any Original is required to warrant a Judg- 
ment, on a Writ of Error brought, ſuch Ori- | 
ginal, which uſed to be made out and filed at | 
the beginning of the Suit, is now beſpoke 
after the Judgment, and is called a Special Ori- 
ginal, By this we ſee how: time works a 
change in things ; for inſtead of oze Original, 
as uſed to be, there are now two requiſite, one 
to give the Court its juriſdiction to proceed in 
I the cauſe, the other to warrant the Fudgment 
= of the Court in the ſame cauſe. And inſtead = 
| of the firſt Original! being to warrant the Decla- 

| ration and the Judgment, as was the original intent ö 
| of it, the Juagment is now a warrant for the = 
| Original! = Ee 


o 


| Ot the Defendant's Appearance, 
| 


With reſpect to the defendant's appearance 
in the Court of King's Bench, little need be ſaid 
of it, further than, that when this Court began 
| to take cognizance of civil Pleas, it was uſual 
| to arreſt the defendant on every Proceſs of the 


thing more than a printed blank form of the Clauſum fre- 
a - git itſelf, filled up by the Carſitor with the parties“ names, 
| returnable in zhe Common Pleas, and teſted in the name 
of the King, (without any ſtamp, or ever paſſing under 
the Seal of the Court,) and then filed with the Cuſtos Bre- 
vium, in whoſe office they lie to be conſumed by time, 
| unleſs eaten by vermin ; for it is not pretended they are of 
1 any uſe in the Suit, unleſs it muſt be, that the Court of 
| Common Pleas ſhall have no juriſdiction but from ſuch Ori- 


ginals. 


Court, 
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Court, and bring him up into the cuſtody of 
the Marſhal of the Marſhalſea, in order to 
enforce him to appear to the Hill filed, If the 
Action was for any thing under 20/7. they let 
the defendant out of cuſtady upon Common Bail; 
but if for 201, or above, they made him give 
Special Bail. | | 
In Lord HWentworth's time the 207. ſunk ta 
104. = | | 


The Common Bail, it is preſumed, always run 
m_ | | 
M. ſſ. C. D. is delivered to Bail upon the taking 


of his body, (that is to ſay) zo John Doe and 
Richard Roe, at the Suit of A. B, | 


But after the 12 Geo. 1. the form was altered 
to what it is now, vi. 5 | 


M. ff. C. D. having been ſerved with Proceſs, 
is delivered to bail, (that is to ſay) to John Doe 
and Richard Roe, at the Suit of A. B. 


But with regard to the. defendant's appear- 
ance in the Court of Common Pleas, a great 
deal of matter and form depended on it; for, 
formerly, every plaintiff and defendant was 
obliged to appear in his proper perſon at the 
return of the Writ (1), which appearance was 


(tt) The Stat. Ye. 2. c. 10. is ſuppoſed to be the 
foundation of the modern practice of appearing, Hr. by 
Attornies. See pof?. and 1 Reeve, H. E. L. 169. Perſonal 
appearance is ſtill neceſſary, with regard to ſuch as are 
ſuppoſed to want ſufficient diſcretion to appoint an Attor- 
ney, as infants, idiots, and feme coverts. 3 J. R. 629. 


4 recorded 


— 
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Eſoin roll, had the ſame day given 
and therefore the defendant was not allowed 


SINE. 
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recorded by the Filazer, who * continued the 
Proceſſes of the Court until the Prothonotary 


took it up on the Declaration (1). For, 


On the defendant's being ſummoned, he was 
to appear, or caſt an Efſoin; that is, ſend his 


excuſe for his not appearing ; and the Clerk 


of the Efſoins entered ſuch Eſoin, and after 
ſuch entry the defendant could not appear 
again that Term, becauſe the plaintiff 5 the 

„ 


to appear and plead in the plaintif's ab- 
ſence (2). : | 
This £/oin was to be ſent on the very + day 
the Writ was returnable, for, if the defendant 
omitted caſting an Eoin that day, the plain- 
tiff had liberty the next day to enter an Ex- 


ception with the Clerk of the Eſſoins, and obtain 
an order that the defendant's E/jonium non recipi- 


atur (3). 


And therefore, as the fr ft day of the Term was 


called the Eſſoin-day, ſo the ſecond was called 


| the Excæption-day, and the third day was called 


the Retorna Brevium day; for on this third 


day the Sheriff returned the Writs into Court, 


® It is from this that now, when a defendant is diſ- 
charged by the Court before Declaration, the Filaxer is the 
Officer to ſign the Super/edeas ; but after Declaration S- 
perſedeas's are ſigned by the Prothonotary. 10400727 

.. 4 Nat. Com, 0 %/%cKß0dè! , 

(2) Vid. Gilb, H. C. P. p. 13. It was ordained ſo 


early as Hen. 1. (chap. 31.) that Qzicguid adverſus abſentes 


egitur in omni loco, vel negotio agitur, penetus evacuetur. 
+ Efjoins were allowed on many other occaſions in the 
Court of Common Pleas, eſpecially in real Actions, and even 


on the return of the Venire, &c. See poſt. 


(3) Gilb, H. C. P. 13. Cro. Elix. 367, 


* | | anch 
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and delivered them to the Cy/tos Breviam ; and 
then it was that the Court was ſeiſed of the 
cauſe by the poſſeſſion of the Writ (1).. 
The fourth day was called the Appearance 
day, for on this day both plaintiff and defend- 
aut were to appear (2); it was granted to the 
defendant ex gratia by the Court, and if the 
defendant did appear, the Court proceed- 
ed ore tenus, and ex officio abated the Writ, or 
gave further time for the plaintiff to de- 
clare; but if the defendant did not appear, 
then the plaintiff appeared and * offered him- 
ſelf, and the Filazer recorded his Appearance, 
and that the Sheriff had returned the Writ. And 
this he did to pray further Proceſs of the Court, 
for if the Writ was returned by Summoneri 
feci, then the Court granted an Attachment and 
Diftreſs infinite in Debt; but in Treſpaſs, be- 
cauſe of the fine to the King, the King's Pro- 
ceſs iſſued, which was a Capias or a Diſtringas 
as the Court thought proper. But if the Writ 
was returned by Nil habet in ballivd med per 


11 Vid. 1 Reeve E. L. 115. 406. 2d 7bid. 122. 
(2) Sir V. Blackſtone obſerves, (3 Com. 278.) that our 
ſturdy anceſtors held it beneath the condition of freemen to 


days of citation before the defendant was adjudged contu- 


- 


4a% 3 


«« pradid def. non venit; ideo præceptum vic. quod, Wc,” 
by which, obtulit /e, it was taken, that the p/azntif” was to 
appear in proper per/on ; for then no perſon could make At- 
torney but by Patent, or the King's Writ: So the Writ 
commanded 25. defendant for to appear, Fc. and that 
N taken to be in proper perſon. See Nat. Breu. Raft. 
We. = 


„ 5 ; gu 
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quod fummoneri Poteſt, the Capias uſually iſſued 
in both caſes. If the Capias was returned Non 
eft inventus, the plaintiff again offered himſelf, 
and then an Alias Capias iſſued; and upon Nor 
e inventus thereon, the Pluries; after which 
they proceeded to Proceſs of Outlawry (1) *. 
By Magna Charta, none are to be impriſoned 
nift per legale judicium parium ſuorum vel per 
Legem Terre. It was one part of the Law of 
the Land to commit for Contempts, and it was 
confirmed by this ſtatute; and we may obſerve, 
the above Proceſſes, i. e. the Capias, Alias, and 
Pluries were grounded on the defendant's Con- 
tempt in not obeying the ſummons, and appear- 
ing accordingly, and which iſſued to compel his 
appearance, and not to TE the opdy for 
the Devtor only. _ 015720 
If the defendant + caſt an Eſfoin, he hal of 
courſe time given him to the next Term. 
In ſome caſes the defendant had 2 Eſſoins 
allowed him, until the delays thereby grew 
ſo great an hindrance to Juſtice, that in many 
caſes they were eee (2). See Stat. Weſt. 2. 


(1) Fig. Gilb, Com. P. 13, 14. 

The 25 Ed. 3. brought in the ſame Proceſs i in Dee, 
Detinue, and Replevin; and the 19 H. 7. in Cafe, 

+ Before the Stat. of Weſtminſter 2, c. 10. all Attornies, 
it is ſaid, were made by Letters Patent under the broad 
ſeal, and theſe Patents were inrolled by the C/er4 of the 
| ets - but this Statute gives liberty to all. perſons of ap- 
pearing by, and appointing an, Attorney, and then the Clerk 
of the Warrants received each perſon's Warrant of Attor- 
ney, after which Efſoins were caſt, and A)pearances were b 
 Attornies, and not in perſon ſo frequently as uſed to be be- 
tore. Fd. p. 60. n, (3). 

(2) The pradlice of efſoining is now almoſt obſolete, 
(except in real Actions, and Actions againſt Peers and 
Members of e and as beipg a ſpecies of delay, is 

; entirely 
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and 12 E. 2. But it is difficult to ſhew when 


it became the practice for the Sheriff, in order 
to take away Eins, to return the Original 
Writ of courſe by Nil habet, that the Capias 
might iſſue thereon, and the defendant to be 
arreſted without being firſt /ummoned : Though 
we cannot obſerve the inconveniences previous 


to it, yet we may judge of the ſeverities that 


enſued. TE 3 
For, if the defendant was taken by the Ca- 
pias, Alias, or Pluries, the Sheriff was not ob- 
liged to take bail for his Appearance, unleſs 
the defendant ſued out a Writ of * Mainprize, 
becauſe the Writ commanded him to take him, 


fo that be might have his body, Sc. though he 


might take bail for him of his own accord. 


Therefore, by the 23 H. 6. c. 10, the Sheriff 


is obliged to take bail, otherwiſe an Action 
lies againſt him (1), and the plaintiff is at liberty 
to take an Alignment of the hail- bond, or, upon 
his return of Cepi Corpus, amerce the Sheriff 
for not bringing in the body (29. | 
From hence it is concluded, that after it 
became the practice for the Sheriff to return 
the Original by Nil habet of courſe, every De- 


: Fendant uſed to be arreſted on the Capias, as 
on the Bill of Middleſex; and upon ſuch arreſt 


was obliged to give Sail to the Sheriff to ap- 
pear, or elſe (where the Action was for ſome- 


entirely diſcountenanced by the Courts. Vid. 2 T. R. 16. 
2 Wil. 164. Yet 

* See Natura Brev. for this Writ; and ante p. 26. 

(1) And by 12 Geo. 1. c. 29., he ſhall take bail for no 
other ſum than that ſworn to by the plaintiff, 

(2) Gilb, Com: Pl. p. 20. 3 Blac. Com, 290. 1 Cromp. 
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thing of ſmaller concern) ſend to an Attorney 


to undertake to appear for him (1), which was 


done, if the Sheriff thought proper to accept 
of it, by his idorſing on the back of the Writ, 
or Warrant, ſuch his andertaking to appear for 
the defendant; and there are- ſome inſtances 
where Attornies have been fined, or ordered 
to pay coſts, &c. for refuſing to appear accord- 
ing to their undertaking (2). = 

If the defendant was arreſted for 20Z or 
above, the plaintiff's Attorney, by entering 
a Ne recipiatur with the Filazer, did crave 


* ſpecial bail to the Action; for this Ne re- 


erpiatur was, that no Warrant of Attorney, or 
Appearance ſhould be received until Bail was 
filed with the Judge; and therefore it was ir- 
regular for the defendant to file a Warrant of 
Attorney, before Bail was put in (3). And this 


ki) Stat. Wem. 2. e. 10. empowers all perſons to ap- 


pear and appoint an Attorney; this authority continues 
till Judgment, and for a year and day afterwards to ſue out 
execution, when the Judgment is ſuppoſed to be ſatisfied, 


unleſs the execution is continued for a longer time, Till. 


this Statute, Attornies were made by Letters Patent, under 
the Great Seal, commanding the Juſtices to admit them to 


be Attornies to the. parties requiring it; if ſuch letters 


could not be obtained, the parties were . 5 ed to appear 
perſonally in Court ds die in diem. Vid Ys Com. Pleas, 
. + -* . Ks | 
(2) Vid. Str. 114. 445. 693. Loft. 192. 3 

* The giving bail to the Action came in on returning 
the Capias by Cepi C. D. cujus corpus, Cc. for before. 
then, if the defendant did not appear on the ſummons, 
the Sheriff might attach him by bis goods or by pledges ; 
if by bis goods, and he did not, appear, they were 
forfeited, if by pledges, and he did not appear, the pledges 
were amerced ; and this bail, as pledges are diſuſed, ſupply 
their place. 1 


(3) Gils, C. PI. 36. 


rule 
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| rule was taken from the practice of the King's 
„ Bench, where they diſcharged no perſon out of 
i cuſtody, without ſpecial bail, if the debt was 
201: But here, as well as in that court, in 
Lord HWpntworth's time, it funk down to 

10d, (1) 35 | 23 
The hardſhip in this caſe was, that the de- 
ſendant's Bail were obliged to travel to hn, 
live where they would, to put in ſpecial Bail; TY 
for the Judges were not empowered to ap- 4 
point “ Commiſſioners in the Country to take | 
recognizances of Bail until the 4th of V. & M. 

C | + 

But as it was become the general practice, 
in both Courts, for a man to be arreſted upon 


a general Writ of Capias clauſum fregit, Bill of 1 


AY Pate 


. N. 35. | 
* The Commiſſioners appointed are Juſtices of Peace, 
or Barriſters at Law, who refide in the country, and 
are ſo few therein, that it zow frequently happens, (eſ- 
pecially where the arreſt is upon a ſhort return,) that 
after a man and his bail have been riding from tabs to 
town” after a Commiſhoner, to take the recognizance, 
they cannot meet with one, and are obliged at laſt to 
come to London, to put in bail before a Judge, to pre- 
vent an aſſignment of the beil-bond; and what adds 
to this miſchief is, that if Fail is put in in tows, 
ſuch bail muſt juſtify in town; conſequently a man 
and his bail may be kept a week in town from their 
buſineſs; for, if they go down, they muſt come up 
again to Juſtify. This is a harcſhip that may be eg ſily 
remedied. | 3 | 
(2) By this Statute, any two of the Judges of the 
King's Bench, Common Pleas, or Exchequer, (of whom the 
Chief of each Court is tc be one,) are empowered, under 
4 the ſeals of their reſpective Courts, to appoint Commiſſion- 
ers (other than Atcornies and Solicitors) to take recogni- 
zances of ſpecial bail in Suits depending before hem, and 
which ſhall be as effectual as if taken before themſelves. 


1 Middleſex, 


% . . 
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Middleſex, Latitat, &c. for 405. and leſs, and 
even where, as in Treſpaſs, nothing was due, 
and where only common Bail, or a common 
Appearance could be required, without ever 
expreſſing the cauſe of Action, many litigious 
and vexatious proceedings aroſe, and . extraor- 
dinary Bail was exacted by the Sheriff's Offi- 
cers, Sc. as are complained of by the Statute, 
Therefore, to reſtrain theſe abuſes, the 13 
Car. 2. was made, whereby the Sheriff is re- 
{trained from taking any greater ſecurity thor 
40l. anleſs the true cauſe of Action was expreſſ- 
ed in the Writ, And this, as before obſerved, 
gave riſe to the inſerting the Ac eliam in the 
Proceſſes of each Court, thereby to ſet forth 
the cauſe of Action; but yet, as no proof 
was required to be made of the Debt, or cauſe 
of Action, previous to the ſuing out the, Writ, 
Ac etiams were nevertheleſs (where. ill- nature 
and malice prevailed) inſerted therein, and 
thoſe litigious and vexatious proceedings {till 
continued, to the great injury, oppreſſion, and 
expence of the defendant, | | 
For when a man was arreſted on ſuch a Pro- 
ceſs, and could not find Bail to the Sheriff, he 
had no way left to obtain his diſcharge, but by 
ſummoning the plaintiff before a Judge, to ſhew his 
cauſe Action, which was generally done by the 
plaintiff's ſwearing to his debt; if not, the 
defendant was ai/charged by the Judge's or- 
der. But all this while the defendant conti- 
nued in cuſtody on the Arreſt, and though the 
defendant could give Bail to the Sheriff, yet 
Sum monſes were no leſs frequently taken out, 
to ſhew cauſe why Common Bail, or a Common 
Appearance ſhould not be accepted, to avoid put- 
: | 5 ting 
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ting in Bail to the Action. Here was rare work 
for the Attornies! It is more ealy to conceive, 
than expreſs the litigious and vexatious miſ- 
chiefs in the practice, while theſe proceedings 
continued; and yet it was not remedied until the 
12 C. 1. | | | 


By this Statute the plaintiff is obliged to 


make an Afidavit of his debt or cauſe of Ac- 
tion, and that the ſum due is 101. or upwards, 

previous to ſuing out the Proceſs, to hold the 
defendant to Bail; for if the ſum is not 101. 
the defendant is not to be arreſted, but is to be 
ſerved with a copy of the Proceſs only, with 


an Engliſh Notice thereto, (for the Proceſs ſtill 


continued in * Latin) to ſhew the intent of ſuch 
| ſervice, This was an excellent Law indeed, 

and worthy of being made perpetual (1)! for it 
introduced a new and eaſy method of ſum- 
moning the defendant to appear; and through 
this, as obſerved, the common Bail-piece was 
altered in its form. „„ . 

As to the defendant's Appearance in this Court, 
where ſpecial Bail was not required, it was made 


by a ſhort note of the Attorney, and is now 


thus: 55 
B — . i. Appearance for C. D. late of W. in 


the ſaid County, Yeoman, at the Suit of A. B. 


* J/illiam the Firſt brought in the Norman language, 
bat the proceedings were recorded in Latin, being a dead 
language, and not ſubject to variation. The French con» 
tinued till Hi. 36 Ed. 3., when it was aboliſhed, though 
notes were much longer continued to be taken in French ; 


and proceedings continued to be recorded in Latin until 


4 Geo. 2. Gilb, H. C. P. 46. 


(1) The Statute here alluded to was amended by 5 C. 2. 


= 55 and made perpetual by 21 Ges. 3. c. 3. Vid. p. 45+ 
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Which is left with the Filazer, to be entered 
on his Appearance-roll; and in caſe the de- 
fendant fails to file common Bail, or enter ſuch 
Appearance on the return of the Proceſs, or in 
eight days after (1), this Statute, gives the plain- 
tiff leave (upon an Afidavit made and filed of 


the ſervice of the Proceſs) to appear for him; and 
to leave a Declaration in the proper Office, and 
upon giving him notice to plead thereto, (accor- 


ding to the rules of the Court,) to proceed to 
Judgment. And this is very reaſonable, as in this 
caſe the defendant is in no reſpect ſurpriſed 
in the plaintiff 's Proceſs, but is, as we may 
ſay, twice ſummoned to appear, and defend 


himſelf 


(1) Theſe eight days are excluſive of the day of return, 
and are to be computed from the actual return mentioned 
in the Proceſs, and not from the guarto die poſt, Bar. 
p. 245. Prat. Rep, 32. „ | 
Our ancient laws were much in favour of liberty, 
and though now a man cannot be arreſted in the Courts 
of Heſiminſter but for 101. or above, yet it is queſtioned, 
If it would not be better if it was reduced to much leſs. 
This is ſpoke in favour of trade; for was a man under no 
fear of reſtraint, it would put a ſtop to credit; and was 


the arreſt to be for a leſs ſum, the plaintiff (on whom the 


hardſhip lies, to be forced to take any remedy for a juſt 
debt) would be in a fairer way of getting his money. 
A man can ſooner pay 51 or 67. than 10/. and it was 
for this reaſon, that about London, a plaintiff had re- 
courſe to the Palace Court; which Court for twelve miles 


round London, and alſo the City Coypts for London, held 


to Bail tor forty ſhillings, and above; but now by an act 
paſſed in the 19th year of his preſent Majeſty (2), it is 


enacted, that after the iſt of Juùy 1779, no perſon ſhall be 


arreſted or held 20 Bail upon Proceſs I uing out of any inferior 
Curt for lſo than 101. ſo that now a man cannot be arreſt- 
ed for lels than 104. and in ſome Counties not under 20/. 


(2) 19 Ces. 3. c. 70. 


and 
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himſelf againſt the plaintiff's Suit, that is, once 


by the ſervice of the Writ, and next by the 


notice 


— 


and in ſuch a cafe, how can it be expected, if the defendant 


cannot pay his debt upon the arreft, be can diſcharge him- 
ſelf from gaol wiih the addition of coſts? whereas, had 
the arreſt been for 4 J. or 51. only, a defendant might have 
raiſed it, or got friends, much ſooner, to relieve him. 

But now, as the arreit is for 101. a Plaintiff is very un- 


willing the defendant ſhould be diſcharged; and, to 
puniſh him, ſtill proceeds to prevent it, and thereby in- 


creaſes the hardſhip on both; for the plaintiff's revenge 
is ſharpened by reaſon of his coſts, and the ſame coſts are 
an addition to the defendant's debt, and thereby his diſ- 
charge is rendered {till more difficult; for theſe coſts, 
upon a Writ of Inquiry, may be 71. or 8/. at the leaſt; 


and 14/7. or 15/. if by verdict on a trial; generally they 


are much more. 


The not holding 2 man to bail for % than 10/. and | 


that by the oath of the plaintiff, was Geſigned to favour a 
man's liberty; now ſuppoſe a man is /erved with a Copy 


of a Writ for a juſt debt of 4/7. or 57. only, the only, 


check upon the defendant for the non-payment is 


the growing coſts; and what is then the conſequence 


with reſpe& to both parties? The plaintiff muſt pro- 
ceed to judgment by inquiry, or verdict, to prevent his 
being non- proſs'd, and add ſuch large coſts to his debt, 
before he can receive any benefit by his ſuit, that are 
ſufficient to deter any plaintiff from ſuing at all, where 
the payment is the leaſt doubtful]; and 'tis evident an 


experienced tradeſman will rather loſe ſuch a debt, than 


riſque a certain great expence in endeavouring to get 
it. This is an occaſion for a defendant to exult, and 
run in debt wherever he can get credit; and as to 
the defendant, thoſe coſts are ſuch an addition to a 
{mall debt, that it is impoſlible to expect a man, who 
cannot pay 41. or 5 I. ſhoald pay 15 J. or 20/. and if not, 
his body, goods, and chattels, muſt be, and continue 
to be, liable to be taken in execution, to the imme- 


diate ruin of himſelf and family, and remain a diſcou- 


ragement to his future endeavours, for theſe are large 
coſts for a poor man to pay. However, the induſtri- 
ous creditor is the greateſt ſufferer; his debt is moſt 
often loſt, and his coſts are a certain addition to it; 
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notice of a Declaration being left in the Office; 
and without this liberty given to the plaintiff 
thus to proceed, he would be in no capacity of 
receiving any benefit by his Suit, nor the Court 
of giving any judgment or relief to him 
therein. 5 
However, it may be obſerved, that this, 
and many other methods of the preſent prac- 
tice, are quite oppoſite and contradictory to 
the old, eſtabliſhed, and fundamental laws 
and cuſtoms of the Courts, in many inſtances, 
as may be obſerved, throughout. (See 
poſt.) However, it is an excellent law, and 
ſhews how much the proceedings, or plead- 
ings in a Suit, want to be regulated, and made 
agreeable to the preſent mode of practice, 
without harbouring ſo much obſcurity, and un- 
intelligible references to ancient matters, as they 


do. . S 


and it 1s diflicult to point out a method to ſave or prevent 
it; unleſs a plaintiff, by eſtabliſhing a ſmall debt by oath, 
might arreſt a defendant, and after ſome ſhort time of 
impriſonment, if the debt was not paid, the defendant 
ſhould be releaſed both from gaol and the debt. Such 
puniſhment when rendered certain, and proportioned: to 
the debt, might deter the wild, the careleſs, and diſhoneſt 
part of mankind, from contracting debts but with an 
Intent to pay them. Then the plaintiff would know his 
loſs, and be at liberty, not to add ſuch extraordinary coſts 
to it, as he now mult, It need be no bar to a man's 
giving Bail, and conteſting the ſuit; and it would prevent 
ſuch long impriſonments, for ſmall ſums, that poor pri- 
ſoners labour under, it would prevent a whole family's 
being ruined (as is often the caſe) by an execution againſt 
the goods, £&c, It is difficult to ſay what, but ſome ſuch 
metnod might be ſubſtituted to fave. the plaintiff's ex- 
pence in proceeding, who in general is the ſufferer, 
and the long impriſoaments poor men moſt frequently en- 


dure, Sc. 
After 
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After the defendant has appeared to the 
Plaintiff's proceſs, or in caſe the plaintiff ap- 


pears for him, according to the above new 


eſtabliſhed method of practice, the next re- 


gular proceeding in a Suit 1s the plaintiff's 
Count, or Declaration, exhibiting his Complaint 
or Cauſe of Action; which uſed, and is now 
ſuppoſed, to be done by the Bill or Original 
Mrit, filed in the reſpective Courts; though, 


in fact, neither the one nor the other is but 


very rarely or ever done, except, as obſerved, 
againſt Priſoners, Sc. neither of them being 
nom requiſite at the commencement of a Suit, 
they being helped by the Statute. And there- 
fore they may, with great reaſon, be laid aſide; 
eſpecially, as by what has been ſaid, and as it 
will evidently appear, they only (when now 
occaſionally uſed) tend to the inereaſing the 
expence of the Suit, and multiplying the 
E without the leaſt neceſſity for 
them. | 


Df the Declaration, 


A Declaration*, or Count, is an inſtrument 
framed to ſet forth the complaint or demand 


0 Though a Declaration and Count may be ſometimes 


confounded, yet a Count more properly ſignifies the De- 
claration in the Original Proceſs, and chiefly uſed in real 
Actions in the Common Pleas ; it ſeems to come from the 


French word Counter or Contor, to declare : So Serjeants 
at Law have been called Counters or Contours; and at this 


Bar, 


4 | of 


day we call their 2 a Recovery at Bar, CO at 
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of the plaintiff or“ demandant, againſt the de- 
fendant or * tenant, and which uſed and ought 
to contain the whole matter or ſubſtance thereof, 

The original deſign, and principal eſta— 


| bliſhment of the Court of King's Bench, af- 


ter the making of Magna Charta, being to de- 


termine criminal proceedings, it is faid, Civil 
cauſes were the 4y-buſineſs of this Court, 
and entered by way of Memorandums ; from 


which it may be concluded, that the Declara- 


tion was begun with the ſame Memorandaem, 


which is now prefixed before the ue, (ſee poſt.) 


it ſeems to have been ſo. But to begin on this 
head with more certainty : | 


In the Court of King's Bench, the Declaration 
uſed to be drawn from the Bill, then filed by 
the Clerks in the King's Bench Office, who were 
then many, and did the buſineſs therein for the 


Attornies at large, or for thoſe who had not 


ſeats there; in like manner as the Clerks in 
the Exchequer of Pleas do now, for theſe 


Clerks, in right of their being Clerks in the 


Office, were called Attornies of the Court; and 
no Attornies at large, till after the Fire of Lon- 
don (1), were admitted to file their own plead- 
ings; and it was from thoſe Clerks that the 
Clerk of the Declarations received his fee of 
2 5. a Term for f pyeing, filing, and keeping the 


Decla- 


* Demandant and Texans were terms uſed in Real Actions 
only, in the Common Pleas, and are diſuſed with them. 
(1) Tbe Editor muſt leave the reader to enquire how the 


practice came to be altered in conſequence of this unfor- 
-tunate event, which, from this expreſſion, ſeems to be the 


author's meaning. | 1 
'+ This word pyeing, as made uſe of in an old Rule of 
Court, fignikes the ſelecting the declarations from that 3 
| ue 
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Declarations; and it is ſuppoſed they paid, him 
as well for the Attornies at large who employed 
them as for themſelves. 3 

The Bill or Declaration being * ingroſſed 
and filed by the plaintiff's Clerk (which was 
done for the entering up continuances thereon) 


he then delivered a copy of it to the defend- 


ant's Clerk, who filed the common Bail, who 
taking a copy of it for his own and Client's 


uſe, returned it again the next Term when 


he came to plead, with his Plea (if he pleaded 
the general Iſſue) wrote on the ſide of it, (or 


elſe entered his Plea in the general I ſſue- book 


in the ſame Office,) which was called giving a 
Plea on the Book-ſide. And in the books of 


our preſent practice it is laid down as a rule, 


that the plaintiff's Clerk, er  Ftforney, may make 
up the Iſſue, or Paper-book, in all caſes where 


the Plea may be given en the Buok-jide, without 


ſaying what ſuch Pleas are which may be fo 
given, it being to be underſtood to be the 
general Iſſue; for if the defendant pleaded any 


| Tpecial Plea, he filed it with the Clerk of the Pa- 


pers in the ſame Office, for the plaintiff's Clerk 


to beſpeak a copy of it; and then the Clerk of 


the Papers had a right to make up the Paper- 
book or Ifſue from the pleadings of the parties, 
which privilege they ſtill retain in this Court; 


ſuſed manner in which they were brought in, and reducing 
them into an alphabetical order, for the mere ready finding 
them, Sc. It is a term yet in uſe among the printers, but 
here it ſignifies the reverſe of this, for they call pyeing 
the caſting away the letters out of the frame or box, con- 
fuſedly together; and this they call making pye. 


* Ingrofiing, filing, and continuing, have been long dic. 


aſed; but it is yet charged for, as done previous to the 
delivering, or filing the declaration. | 
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and in this Office the Clerk of the Bazls, the 
Clerk of the Rules, and other Officers of the 
Court had their ſeats, and therein all buſineſs | 
was tranſacted by theſe Clerks from their Clients 
Inſtructions. | | . 
In the Common Pleas the buſineſs, originally, 

was from time to time heard Ore tenus at 
the Bar, and the Prothonotaries were then the 
Scribes who took down the Acts of the Court. 
They began to take up the cauſe from the 
return of the Writ; therefore, upon the plain- 
tiff's declaring, they ſet forth the authority 
by which the Court proceeded, that it might 
appear that the Court had cognizance of the 
cauſe. Wherefore, in all Actions where the 
firſt Proceſs was by Summons, they took no- 
tice of the Summons, and ſaid, C. D. * Sum- 

monitus fuit ad reſpondendum, Cc. And fo in 
Treſpaſs, Sc. where the Proceſs was by Attach- 

; ment, they ſaid, C. D. Attachiatus fuit ad reſpon- 

ö dendum, c. N 

'3 As the plaintiff declared Ore tenus, which 

| was minuted down by the Prothonotary, who 

afterwards entered the Declaration in form, 
agreeable to the Writ on the roll: So was 
likewiſe the prayer to imparle, this being all 
that was done the firſt Term by the Court, 
after the parties had appeared ; and then the 
roll was called the Imparlance Roll; and 
afterwards, when a Plea was given to enter, 
they made the Entry on another roll, called 

; the Plea Roll, and from thence they tran- 

| ſcribed the Nif Prius Roll, on the back of 


It has been obſerved before, what gave i to this 
difference in the Prothonotary's entries, | 
| which 


- - _ 
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which the Judgment was entered. But as the 


buſineſs of the Court increaſed, ' the Prothono- 


taries found it difficult ro manage the buſineſs 


of the Court, in making thoſe entries; and 
therefore they permitted Attornies to draw up 
the pleadings, and leave them in their Office 


to enter occaſionally; and afterwards to deliver 
the proceedings in paper to one another, and to 


pay them for the ſeveral entries on paſſing 
the * M/ Prius Roll ; ¶ the practice of the King's 


Bench is ſuppoſed to have introduced this in 


the Common Pleas]. And from theſe plead- 


ings in paper, or in the Office, the M/ Prius 


Roll was made up; and after the Verdi, they 
made up the Plea Roll from the Ni Prius Roll, 


in order to enter up the Judgment thereon. 


This was inverting the ancient practice, for 
now the proceedings begun to run in a new 
channel. | 67 5 
Attornies having gained knowledge and 
{kill from the entries of the Prothonotaries, 
in common caſes drew their own Declarations, 


or elſe uſed to apply to Counſel to do it; or 


it might be rather ſaid, that in difficult caſes, 
while the Original was in uſe, the Counſel 
drew or ſettled the Præcipe for the Original, 


for that in Treſpaſs, Caſe, Sc. was a guide 
for the Declaration; for in the Common Pleas 


(and alſo in the King's Bench, when the Pro- 


ceedings were by Original) the whole original 


* The Prothonotaries in the Common Pleas (and Clerk 
of Miã Prius, in the King's Bench, do paſs all Records, or 
Ni Prius Rolls for trial, and are paid ſo much per ſheet 
for ſo doing, becauſe the Nis Prius Rollt are ſuppoſed to 
be made vp by themſelves, from the ſeveral Rolls in their 


Writ 


Offices, Sc. 
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Writ. uſed: to be inſerted | in the Declaration, as 
introductory to the ſubſequent part which was 
a little more full, and fo the Original con- 
caining the whole ſubſtance of the complaint 
or demand, it was no more than reducing the 
| Writ into the Form of a Declaration, by re- 
peating the ſame; Matter, as contained in the 
Original, over again; with ſometimes a little 
more Certainty as to Time, Place, Sc. and 
for which Reaſon the Declaration has been moſt 
properly ſaid to be, An Expoſition of the ori- 
ginal Writ, adding Time, Place, and other neceſ- 
fary Circumſtances to it, to render it certain, that 
the jame might be triable(1). It being a ſtrictly 
obſerved Rule, that there. ſhould be no Va- 
riance between the original MWrits and the De- 
claration, but that the one ſhould be a Warrant 
for the other ; for, if there was any variance, 
the defendant might plead it in Abatement, 
And this method of repeating the Original is 
ſtill often (and as it is conceived unwarranta- 
bly) uſed in Qui tam Actions in this Court, 
In order to explain this clearly, and thereby 
to elucidate the preſent formal beginning of 
the Declaration in the Common Pleas, it will be 
neceſſary to recite ſome part of the Original 
again. Suppoſe the Writ run thus: 


CHARLES. Sc. To the Sheriff of B. Greet- 
. A. B. mate you ſecure to proſecute 

4 claim, then put C. D. late of W. in your 
County, Yeoman, by ſure and ſafe pleages, 
that he be before our Juſtices at Weſtmin- 
ſer in eight days of St. Hilary, to anſwer to 


(1) Gs, Lit, 303. b. We 
the 
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the ſaid A. in a Plea, that whereas the ſaid 


C. on the 10th Day of November in the 
ſecond year of our reign, at W. in the ſaid 
County, was indebted to the ſaid A. in the 


Sum of 201. of good and lawful money of | 


England, for divers goods, &c. (to on with the 
whole complaint, or demand, concluding) 
to the damage of the ſaid A. of 40l. as it 


is ſaid; and have you there the names of the 


Pledges, and this Writ, Fitneſs Ourſelf at 
Wenmiolter, Se. 


Now in draying the declaration they begun 
thus: | 


B—, ſſ. C. D. late of W. in the je ſaid Coun- 
ty, 25 eoman, was attached to anſwer to A. B. 
in a Plea, that whereas the ſaid C. (here came 
in a recital of the complaint as in the Ori- 


ginal) on the 10th day of November in the 


ſecond year of the reign, &c. at W. in ”= 
ſaid County, was indebted to the faid A. 
the ſum of 201. of lawful money, Sc. . 
to) 70 the damage of the jaid A. 401. 


it thus: 


And whereupon the ſaid A., by R. B. his Attor- 
_ ney, complains, that whereas the ſaid C. on 
_ the ſaid 10th day of November in the ſaid ſe- 
| Cond year of the reign, &c. at W. aforeſaid, 
in the County ajoreſaid, was indebted to the 


15 7 4 thereof they went on, and continued 


4 


aid A in the ſaid ſum of 20 l. of good and laws | 


ful money of E. for divers Goods, Wares, &c. 


ens ſo on with the very ſame complaint over 
again, 
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again, concluding the declaration with) 7o the 
damage of the ſaid A. forty pounds; and there- 
upon he brings his ſuit *, &c. 


But this, at length, was thought a very great 


grievance to. the ſubject, ſo very unneceſſarily 
to double the declaration; and. therefore, by 
the rule in the time of Charles II. made for 


| ſettling and regulating a courſe of Practice and 


Pleadings, (a thing which may be thought 
wanting at preſent,) it was ordered, for avoid- 
ing long and unneceſſary repetitions of the 


original Writ, in Actions upon the caſe, and 


perſonal Actions, penal Statutes, Sc. that de- 
clarations in Actions of Treſpaſs, upon any gene- 


ral Statute, &c, other than debt, ſhould not re- 


peat the Original, but only the nature of the 
Action. This brought the declaration to the 


preſent form, viz. 
B „ ſſ. C. D. late of W. in the ſaid County, 


Zeoman, was attached to anſwer to A. B. in 


And therefore he brings his Suit, 2 which is an 


offering to verify by witneſſes the cauſe of complaint; but 


againſt an Attorney that Form was never in uſe, but it 
was by way cf petition to the Court, and therefore he prays 


relief, Sc. becauſe Attornies and Officers of the Court 
ere privileged per fans. This Sc. is made by a modern 
writer, to ſupply theie words, ** And hath good proof of 
« zhe premiſes, when the Court will conſider thereof.” And 
It is very probable jume ſuch words were anciently uſed, 


ſeeing they are properly anſwered by the Quando, We. in 
the Plea, vis. When and where the Court will conſider 
thereof, which is now ſupplied by avhen, &c. for if tome 


ſoch words were not to be underſtood, the Sc. in each is 
ſuperfluous; but we find by our oldeſt books and records, 


that E. inde preducit ſect c. and Quando, Fc. have been 


always uſed for a formal conctuficn of the Declaration 


and Plea. 
a Plea 


A SUIT AT LAW, 83 


a Plea of Treſpaſs on the Caſe, Sc. and wheres 
upon the ſaid A.B. by B. R. his Attorney, 
complains, that whereas the ſaid C. on the 
roth day of November in the ſecond year 
of the reign——was indebted to tbe ſaid A. 
in the ſum of —— 


The whole recital of the Original being ſup- 
plied by that, Sc. and therefore that, &c. in 
the Common Pleas here, ought not to be 
omitted in the declaration, it being at pre- 
ſent a neceſſary part of the pleading; for as 
it ſupplies the Original, ſo it alſo ſupplies the 


return thereof, and is the reaſon why no 


Pledges are added at the end of the declara- 

tion, as is uſed in the King's Bench, when the 
proceedings there are by Bill, and not by 
Original. Before this Rule there was, as be- 
fore obſerved, a neceſſity for an Original to be 
ſued out at the commencement of the Suit, 
which was a guide for drawing the declaration 
by, ſo that they might agree; but afterwards, 
as the Original was not to be repeated, there 
could be no occaſion for one for that or any 
other purpoſe; conſequently, it muſt be ſup- 
poſed, that ſoon after this rule the ſuing out 
Originals began to be omitted. 

Notwithſtanding this rule, the recital of 
the Original is generally uſed in Qui tams, and 
pretty fully in Actions of Tre/paſs in this Court, 
wherein it may be as well omitted, as it is in 
caſe. The declarations themſelves will clearly 
ſhew this. 

Now in the King's : Bench, by Bill, they were 
not confined lo ſtrictly in drawing the declara- 
tion, as a fault therein was not attended with 
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ſuch an expence to the client to amend it, as 
it might be amended by the Bill upon the file ; 


and in cale there was any fault diſcovered in 
the Bill, that might be amended, ſo as to war- 


rant the declaration, But a fault in the de- 
claration in the Common Pleas often put the 


Plaintiff to the expence of purchaſing a new 


Original; for the declaration being grounded 
on the Original, they were to agree together ; 
and in caſe any fault was diſcovered in the 


Original itſelf, it could not be helped but by 


the purchaſing, 7. e. praying for, ſuing out, 


and returning a new Original Writ, However, 


as in the King's Bench the defendant was ſup- 
poſed to be in the cuſtody of the Marſhal of 
the King's Marſhalſea, they always begun the 
declaration with relation to the Bill filed, or 
ſuppoſed to be filed, in this manner, viz, 


B——, ſſ. A. B. complains of C. D. being in 
the * cuſtody of the Marſhal of the Marſhalſea 


* Until lately (1) one could not declare againſt a 
defendant in the King's Bench, who was neither in the 
cuſtody of the Marſbal, or who had not filed his Bail; 
for u otherauiſhe could the defendant be ſaid te be in Court; 
and conſequently the Court had no cognizance of any 
matter againſt him. And tferefore, if a defendant was 
in cuſtody of a Sheriff, in a county gaol, upon the Proceſs 


of this Court, the plaintiff was obliged, firſt to bring him 
up by Habras Corpus, and turn him over to the Marſhal in 


order to declare againſt him. And this ſeems to be the 
ſtrongeſt evidence that can be, that, anciently, every de- 
fendant in this court was to be really in the cuſtody of the 


Marſhal, before any proceedings could be had; or this 


Tourt could take cognizance againſt him on any civil mat- 


(1) 48 5 N. & MH. c. 21. 
3 der: 


of 
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of our Lord the King, before the King himſelf, 
' for this, to wit, that whereas the ſaid C. on 
the 10th day of November, &c. was in- 
debted to the ſaid A. in the ſum of, Sc. 
(adding Pledges at the end thereof, viz.) 
* Pledges ts proſecute, John Doe and Richard 
Roe. 1 | | 
By this it will appear that the relation the 
Declaration has to the Original in the Common 


ter: for this was the groundwork of the Court's proceed- 
ing. But by the 4&5 V. & M. c. 21. leave is given 
to the plaintiff to declare againſt a defendant in the caſfody 

of the Serif or Bailiff, as effectually as if in cuſtody of 
the Marſhal, ſo that the declaration ſets forth in whoſe cuſ- 
tody the defendant is. Obſerve then, if the groundwork is 
not, by this ſtatute, quite ſubverted ; i” not by this ſtatute, 
how is it when a defendant i, not in cuſtody at all, nor has 
entered any Bail, as is the caſe when a defendant is (ſerved 
with a Copy of a Proceſs only, and the declaration is left 
in the office, and yet he muſt be declared againſt as in 
cuſtody of the Marſbal. It need not be further obſerved, 


how much the preſent practice deviates from the true rea- 


ſon of declaring againſt a man as in cuftoay of the Marſhal ; 
but ſeeing it runs counter to truth, and the very nature 


and reaſon of the Court's proceeding in a cauſe, why 


ſhould this antiquated cuſtom be continued ? 
* Can any good reaſon be aſſigned why Pledges are 


uſed in the King's Bench (and alſo in the Common Pleas), 


when it is againſt Attornies or Officers of the Court there, 
and not by Original? Did ever any proceſs iſſue here re- 
quiring pledges? And yet theſe are continued with much 


exactneſs, and are the ſupport of the memorandum at the be- 


ginning of the ,. And the formal and feigned Pledges 
were thought ſo material, before the 4&5 Anne, tha: the 
want thereof was a matter of Demurrer, And fince then, 
if by chance they have been omitted, ſummonſes have been 
and may be taken out, for the Plaintiff 10 ew cauſe why 
he ſhould not amend his Declaration, by adding them, A 
fine amendment truly! which a litigious defendant ſeldom 
omits to avail himſelf of, when he wants to protract or de- 
lay a ſuit, and it ſhews the miſchiefs that may ariſe 
through the uſe of Pledges. e | 
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Court differs from that in the other; but un- 
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Pleas, and the relation it has to the Bill filed, 
or ſuppoſed to be filed, in the King's Bench, 
is the reaſon of the difference, in form, of 
the Declarations between the two Courts; for, 
was 1t not for the Original, and it's ſuppoſed 
return of Pledges in the Common Pleas, there 
would be no occaſion for that, Fc. at the be- 
ginning of the Declaration there, to ſupply the 


Original and Return. And was it not for the 
formal ſuppoſing the defendant to be in cu/- 


tody of the Marſhal, in the King's Pench, there 


would be no occaſion for ſuch a fifitions be- 


ginning, nor for adding Pledges at the end of 


the Declaration, nor conſequently for the Me- 


morandum at the beginning of the Ive, in the 
King's Bench ; but the Declaration might be 
more plain, ſimple, and ſignificant in one and 
the like form in both Courts, wherein the de- 
fendant's addition, and the nature of the Action, 


ſhould appear, viz. 


„ to wit. A. B. by R. B his Attorney, 
complains of C. D. late of W. in the ſaid 
county of B., Teoman, of a Plea of © | 
for that whereas the ſaid C. on the 10th day 
of November in the year of our Lord 1762, 
at W. in the ſaid County, was indebted to the 


faid A. in, Sc. And therefore he brings his 


Catit, Se. 


he Cæurt ſuch Declaration is in, would appear 
by the Chief Clerk's, or the reſpective Prothono- 


tary's name, at the top of it. 5 
There are ſome particulars taken notice of 


by our books, wherein a Declaration in one 


leſs 


MM. 
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Jeſs it be in the formal beginning of each, it is 
preſumed theſe differences are very imma- 
terial; as whether an Alias Did be in or not, 
or a Profert in Cur” in the body, or at the end 
of the Declaration; and ſo of Letters Teſta- 


mentary, &c. or whether it be in the year of 


our Lord, or in the year of the reign of the 
King, ſeeing all theſe are almoſt now uſed indit- 
ferently. 


Formerly, indeed, when Originals were ſued 


out as the leading Proceſſes, then if an Alias 
Di#', or year of the reign, Sc. was in the 
IWrit, it was neceſſary the ſame ſhould be in the 


Declaration, to agree with it. So likewiſe in 


reference to. the ancient practice in the Com- 
uon Pleas in Debt, Covenant, Account, Annuity, 
Detinue, and Replevin, wherein the defendant 


was uſed to be ſummoned on the Original, the 


Declaration ſaid, Summonitus fuit ad reſponden- 
dum, Sc. And in Treſpaſs, Caſe, Trover, and 
Ejeftment, wherein Attachments were uſed, it 
laid, Attachiatus fuit ad reſpendendum, Sc. 
And ſo, even at this day, theſe formal words ſtill 
continue in uſe in the Common Pleas, notwithſtand- 
ing the practice to which they relate has been diſ- 
continued ſome hundred years. What religious 

obſervers of antiquity have the practiſers of the 
law been in all things that were not abſolutely 
forbidden them! 


But the better to obſerve the difference, let us 
peruſe a few forms of Declarations in each Court 


in Debt, Caſe, and Treſpaſs, as wy are at preſent 
in uſe, 
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Declarattons, 


The common formal beginning of a 
Declaration in the King's Bench. 


Berkſhire, 7o wit, A. B. complains of C. D. 
being in the * cuſtody of the Marſhal of the 
on Marſhalſea of our Lord the King, before the 

: | King himſelf, for this, to wit, that whereas 
1 the ſaid C., Sc. and ends with : 
11 5 John Doe 4 
338 h Pledges to proſecute (1), and ; 


Richard Roe. 


The common formal beginning of a 
Declaration in the Common Pleas, „„ 
in Caſe, Treſpaſs, Trover, and Tjet- | 

ment, | ; 


Berkſhire, 70 wit. C. D. late of W. in the 
Said County f of B. Yeoman, was attached to 


2 22 
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The defendant being alleged to be in the cd of the 
Marſhal, there was no occaſion for any further addition to 
his name; and this is the reaſon why it is omitted in the 
King's Bench. 7 

(1) Jheſe are now fictitious perſons like thoſe in original 
Writs, though formerly they were ſubſtantial perſons, who 
| might anſwer the fine due to the King, in caſe the plain tiff 1 
| were nonſuited, or had a Verdict againſt him. 4 /. 7 » 
| 189. 3 Bull. 275, _ | | | a 
5 + By the Court of Common Pleas the County in the | 4 

margin is part of the declaration, though not held ſo in 
B. R. and this of B. may therefore be omitted, as it is 
ſuperfluous. | | | 


 anfever 


A SUIT AF LAW: 89 


anſwer to A. B. of a Plea of Treſpaſs on the 
* Caſe, &c. and whereupon the ſaid A. B. 


by R. B. his Attorney, complains, that where- 


as the ſaid C. on the, c. without adding any 
Pledges (1). 


N. B. If the Action be in Debt, Detinne, Co- 
venant, Account, Annuity, or Replevin, then it 
muſt be, Was ſummoned to anſwer, 


A Declaration in Debt on Bond in the 
| King's Bench, 
Berkſhire, to wit. A. B. complains of C. D. 
. being in the cuſtody of the Marſhal of the 
Marſhalſea of our Lord the King, before the 


King himſelf +, of a plea that be render to 
the ſaid A fool. of lawful money of Great 


Britain, which be owes to, and unjuſtly detains 
from him, for this, to wil, that whereas the 


ſaid C. on the 10th day of May in the year 


of our Lord 1730, at W. in the ſaid County, 


* This Sc. is neceſſary, and ought not to be omitted, 
becauſe it ſupplies the recital of the Original and return of 
Pledges; and the reaſon why there is no Tc. here in Det, 
Treſpaſs, fc. is, becauſe in theſe you ſee the original is 
in part recited, notwithſtanding the R in Cha. 2. 

(1) Except in proceedings by Bill againſt Peers. 

+ When the King's Bench took cognizance of Debt by 
Original, they purſued the Form of the Common Pleas in 
the declaration in this place; for it is plain this is a recital 
of the Original Writ, as in the Common Pleas, and can no 
ways here relate to any proceſs out of the King's Bench, 
and therefore theſe words, OF a Plea that he render, &c. 


ſhould (as is conceived) be omitted in the declarations in 
debt in B. R. when the proceedings are not by Original, as 


generally they are not. 


oy 


Date. 


nr 
ne 


Proſert. 


Breacks 


Pledges, 
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by his certain Writing Obligatory, ſealed with 
the ſeal of the ſaid C. and to the Court of 
our ſaid Lord the King now here ſhewn *, 


the Date whereof is the ſame day and year 


above, acknowledged himſelf to be bound to 
the ſaid A, in the ſaid icol, to be paid 10 
the faid A. whenever he the ſaid C. ſhould be 
thereunto required, Yet the ſaid C. although 
often required, &c hath not paid to the ſaid 
A. the ſaid 100l. but hath hitherto refuſed, 


and ftill doth refuſe to pay the ſame to him, 


to the damage of the ſaid A. 20l. and there- 
fore he "ys his Suit, Sc. 


JF. Doe 


R. B for the b | 
B. R. for the Def. 5 Pledges to proſecme f _ 


A Declaration in Debt on Bond in the 
Common Pleas, 


Berkſhire, 70 wit. C. D. late of W. in the 
faid County, Yeoman, was ſummoned to anſwer 
| IR to 


* The reaſon why a deed that is pleaded ought to be 
ſhewn to the Court, is, becauſe every deed mult prove 


itſelf to have ſufficient words, whereof the Court mult ad- 
judge ; and it is alſo to be proved otherways, as by wit- 
ne ſſes, or other proof, if the deed be denied, for that is 
matter of fact. 1 Inft. 121. 6. 

Of every deed pleaded with a "Profoers hic in Cur), 
the other party is entitled to crave Oyer, i. e. to hear 
It; which is now generally given by making a copy of 
ſuch deed for him. Oyer is an old French Word, and 
was anciently uſed for what we now call 4/izes, " Fans 


13 E. 1. And the juſtices commiſhon, a com miſſion 


of Ger et Terminen; though anciently every deed 


that 
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4% A. B. of a Plea that he* render to him 
100 l. which he owes to, and unjuſtly detains 
from him, Sc. and whereupon the ſaid A. by 
R. B. his Attorney, complains, that whereas 
the ſaid C. on the ioth day of May in the 
year of our Lord 1730, at W. in the ſaid 
County, by his certain Writing Obligatory 
acknowledged himſelf to be bound to the ſaid A. 
in the ſaid 1001. to be paid to the ſaid A. 
whenever he the ſaid C. ſhould be thereunto 
required: Yet the ſaid C. although often re- 
quired, &c. hath nit paid to the ſaid A. the 
aid 100 l. but hath hitherto refuſed, and ſtill 
doth refuſe to pay him the ſame, to the da- 
mage of the ſaid A. 201. and therefore: he 
brings his Suit, Sc. And the ſaid A. brings 
here into Court the aforeſaid Writing Obliga- , 
tory, which teſtifies the ſaid debt in Form 3 
aforeſaid, the date whereof is the ſame day 2 
and year abovementioned, | 
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N. B. The moſt material difference in theſe 
is in the formal beginning of them, elſe they 


that was pleaded was actually brought into Court, and 
could not be taken out again till after the matter was de- 
termined. = 
bis is a recital of part of the Original, with an 
Cc. to ſupply the remainder of it, with the return there- 
of. The ſame is in the declaration on a Mutuatus, and 
others in Debt. And though this formal part is copied 
from the Common Pleas by the King's Bench, yet it ought 
to be without the e, there being nothing in the King's 
Bench to be ſupplied by the &c. ; therefore chis part of the 
declaration therein had been beſt omitted, and the de- 
claration thus; A. B. complains of C. D. being in the 
cuſtody of the Marſhal of the Miarthalſea of our Lord the 
King before the King him/elf, for this, to wit, that whereas, 
Sc., without any of a Pla that he render, Sc. either in debt, 
or on a Mutuatus. | x 
may 
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may be uſed indifferently for either Court, ir 
being not material whether the Profert in Cur” 
be in the middle or end of the declaration ; 
though it 4s preſumed this in the Common Pleas 
is the moſt ancient Form. Letters Teſtamen- 
tary, Sc. are always at the end in both Courts, 
becauſe the Profert in Cur of theſe cannot well 


be introduced in the body of the declaration. 


In Debt on Bond with an Alias Dict' 


in the King's Bench. 


Berkſhire, 7 wit, A. B. complains of C. D. 


otherwiſe called C. D. of W. in the County of 
B., Yeoman, being in the Cuſtody, &c. 


Jn the Common Pleas, 


| Berkſhire, 20 wit. C. D. late of W. in the 


ſaid County, Yeoman, otherwiſe called C. D. 
of W. in the County of Berks, Yeoman, was 
Summoned to anſwer to A, B. of a Plea, that, 
Sc. | 


If an Alias Did is uſed, it ought to be Li- 
teratim as in the bond. An Alias Dif? was 
never neceſſary in the King's Bench, and how- 
ever neceſſary it might have been formerly in 


the Common Pleas to agree with the Original, it 
is not fo now, but is thought to be beſt omit- 


ted, to avoid the riſque of making a miſtake 
therein, 8 3 


13 2 De⸗ 
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A Declaration on a gutuatus in the 
King's Bench. 


Berkſhire, 10 wit, A. B. complains of C. D. 

being in the cuſtody of the Marſhal of the 
Marſhalſea of our Lord the King, before the 
King bimſelf, of a Plea, that he render to 
cc the ſaid A. 50 l. of lawful Money of Great 
« Britain, which the ſaid C. owes to, and 
cc unjuſtly detains from him; for this, to wit, 

that whereas the ſaid C. on the 10th day of 
May in the Year of our Lord, 1730, at W. 

in the ſaid County of B. borrowed of the ſaid 
A. the ſaid ſum of gol. to be paid to the ſaid 
A. whenever he the ſaid C. ſhould be there- 
umto afterwards required; yet the ſaid C. al- 
Though, Sc. The Breach and LIES as 
before. 


On a Mutuatus in the Common Pleas. 
Berkſhire, to wit. C. D. late of W. in the ſaid 


County, Gentleman, was ſummoned to anſwer to 
A. B. of a Plea that he render to the ſaid A. 
| Fol. of lawful Money of Great Britain, which 
he owes to, and unjuſtly detains from him, &c, ; 
and whereupon the ſaid A. by R. B. bis At- 
torney complains, that whereas the ſaid C. 
on tbe 1oth day of May in the year of our 
Lord, Sc. The ſame as above, without 
Pledges. 


A De- 
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A Declaration in Caſe in the King's 


Bench, 


| Berkſhire, /o wit. A. B. complains of C. D. 


being in cuſtody of the Marſhal of the Mar- 
thalſea of our Lord the King, before the King 
himſelf, for this, to wit, that whereas the 
ſaid C. on the Day of ons 
the year of our Lord 1 40, at W. in the ſaid 
County of B. was indebted to the ſaid A. in 
the ſum of 30 l. of lawful Money of Great 
Britain, for divers Goods, Wares, and Mer- 
chandizes, &c. Or for money lent, work 
done, Sc. 


In Cale i in the Common Pleas. 


Derkhire, to wit. C. D. late of W. in the ſaid 
County, Apothecary, was attached. to anſwer 

10 A. B. of a Plea of Treſpaſs on the Caſe, 
Sc.; and whereupon the ſaid A. by R. B. his 
Attorney, complains, that whereas the ſaid C. 
on the © G4) of * "+ in the year 
of our Lord 1740, at W. in the ſaid County 
of B. was indebted to the ſaid A. in the ſum 
of 3ol. of lawful money of Great Britain, 1 
divers Goods, De. 


Declarations in Caſe differ W in the formal 
beginning of them, and adding Pleages in the 
King's Bench, and omitting them, in the Com- 
mon Pleas. And in this only, in the Common 


| Pleas, is truly expreſſed the nature of the Action, 


viz. Treſpaſs on the Caſe ; whereas in the others 
it is ſet forth in the whole ſubſtance of the De- 


claration. 
- A Decla- 
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E Declaration in Treſpaſs in the King's 


Berkſhire, to wit. A. B. complains of C. D. 
being in the cuſtody of the Marſhal of the 
Marſhalſea of our Lord the King, before the 
King himſelf, for this, to wit, that whereas 
the ſaid C. on the „ Bf 
in the ſecond year of the reign of our So 
reign Lord George the Third, now King of 
Great Britain, c. at W. in the County of 
B. with force and arms, to wit, with ſwords, 
faves, knives, fiſts, and feet, made an af- 
fault upon the ſaid A. and beat, wounded, 
and ill- treated him, ſo that his life was de- 
ſpaired of, and then and there other injuries 
to him did, againſt the peace of our ſaid Lord 
' the now King, to the great damage of the 

faid A. of 100l. and therefore he brings bis 
fi, Or. | | 

_ Pledges, Sc. 


Jn Treſpaſs in the Common Pleas, 


Berkſhire, fo wit. C. D. late of W. in the 
ſaid County, Yeoman, was attached to anſwer 
to A.B. of a Plea, wherefore with force and 
arms he made an aſſauli upon him the ſaid 
A. at D. in ibe ſaid County of B. and beat, 
wounded, and ill treated him, ſo that his life 
Was greatly deſpaired of, and then and there 
other injuries to him did, againſt the peace of 
our ſaid Lord the now King, Cc; and where- 
upon the ſaid A. by R. B. his Attorney, com- 
| | . - plains 


— — ͤͤ I Ir nn ner 


PLING IS Gn 224444 2 6 JETER > 1 
r A 33 * 3 


- —— — 1 — 
— 


. 42 4 


— —— — 2 + + Ca aeh it au — _ 2 — 48-4 o 
— —ö . —— en — vero 
— IZA 


95 AN HISTORICAL TRFATISE OF | 


plains that whereas the aid C. on the | 
day of in the ſecond year of the 
reign of our Sovereign Lord George the Third, 
now King of Great Britain, &c. at D. in the 
faid County of B. with force and arms, to 
wit, with ſwords, flaves, knives, fiſts, and 
feet, made an aſſault upon the ſaid A., and 
beat, wounded, and ill treated him, ſo that 
bis life was deſpaired of, and then and there 
other injuries to him did, agaiuſt the peace, 
Sc., to the damage of the ſaid A. 1o0l., and 
therefore be brings bis Suit, &c 


.. "Theſe few ſketches .of precedents are only 
to ſhew the agreement there is between the 
Declarations of both Courts, and wherein they 
differ from each other; which, as obſerved, 
is only in the formal“ beginnings, and 1s 
owing to the reference they have to the Bill, 
and the Original in the reſpective Courts; though 
in ſome in the Common Fleas, eſpecially thoſe 
in Treſpaſs, we find the Original more fully ſer 
forth than in others. And now, in Qui tam 
Actions, the Original is generally all repeated, 
notwithſtanding the rule of Car. 2. to reſtrain 
the repetition thereof. | 

Before we depart from this head, there are yet 
two things to be taken notice of, that is, the 
Venue, and the Day of the Action. 

With refpect to the Venue, it is ſaid, that 
on the ſettling of NM. Prius, they obliged the 
plaintiff to try his Action where it accrued 


„As to the formal beginnings and concluGons of © 
.declarations in particular caſes, as for and againſt ex- 
ecutors or adminiſtrators, aſſignees of a bankrupt, attor- 
nies, Sc. they are to be ſeen in the printed books of pre- 
-cedents. Vide Morgan's Lade Mecum, 3 Vol. paſſim. 

5 becauſe 
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becauſe the Jury was to come from where the 
fact was committed. But while the Proceſs 
was by Attachment and Diſtreſs, which could 
be only where the defendant's goods were, it 
begat a diſtinction between Actions; the one 
being called Trauſtory, which related to goods 
and chattels, and was to follow the defendant 
wherever he could be found; the other was 
called Local, becauſe it related to lands, and 
the Proceſs was to be on the lands (1). Theſe 
were to he laid in the County where the lands 
lay; but in Tranfitory Actions the plaintiff had 
liberty to chuſe his Venue, being ſuppoſed to 
lay it where the Action accrued; and in caſe 
the defendant fled from that place, the plaintiff 
had liberty to try his Action in the County 
wherein the defendant was ſummoned. But this 
came at length to be much abuled, for the 
Plaintiff would lay his Action far from the place 
where the Action aroſe, which put the defend- 
ant under a neceſſity of carrying his Wit- 
neſſes into a County far from the place. In 
order to prevent this, the 6 R. 2. (2) was made, 
which enacts that Writs of Account, Debts, Sc. 
_ ſhould be commenced in the County where 
the contracts were made; for if the contracts 
were made in another County tkan contained 
in the Original, the Writ thould abate. Bur 
this Statute (it is ſaid) was never put in uſe, 
for it was thought the plaintiff could not then 
follow the defendant into another county, and 
it was foreſeen that many other miſchiefs 
would ariſe ; therefore the Judges aſſumed a 


( 1) Vide 3 Blac. Com. 294- 
(2) Chap. 2 and + Heu. 4+ Ce 18. a 
: =. power 
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tion began in the King's Bench, for there, where 
the Proceſs was by Bill, they could eaſily change 
the Venue; but in the Common Pleas, where they 
muſt have an Original to warrant their Pro- 
ceedings, it was more difficult: Therefore; 
here, at firſt, the plaintiff was obliged to ſue 


where the defendant was to be found, But as 
[| this was tedious, chargeable, and inconve- 
[| nient (2), this Court began to change the 
. Jeuue, and allowed the plaintiff to file a 
new Original to warrant his Declaration. Thus 


and Tranſitory Actions, as Debt, Detinue, 
A ault, and Battery, Cc. may be laid in any 
„ | | > 

However, the Courts, notwithſtanding this 
Statute, upon an Affidavit, that the cauſe of Ac- 
tion aroſe in ſuch a County, and not elſewhere, 
will of courſe change the Yenue to its proper 
County, if not laid ſo: and this is now a 
motion of courſe. But Local Actions, as 


fregit, Fc. muſt be laid in the proper counties 


(1) This they firſt did in the reign of Fac. 1. Vide 
13 Salk. 670, Gilb. H. C. P. 84. 89. note f. 

AQueære, if this did not give riſe to the zeftatum? 

The like uſe of a e. ſtill continues, and in many in- 

ſtances is deemed abſolutely neceſſary, notwithſtanding the 

allowance to file a new Original. 

. (2) Vide Gilb. H. C. P. gi. where it is ſaid (note ) that 

© this was not the true cauſe of the Court's changing the 

. Venue, and North's Life of Lord Guilford is referred co as 
| a confirmation of that aſſertion, 


| os | where 


EA CABLING os 2 — * 


power of changing the Venus (1). The altera- 
out an Original, where the Action aroſe; and 


then a * Teſtatum Capias into another County 


17 it continued until 21 J. 1., whereby Perſonal 


Ejectments, Waſte, Treſpaſſes, Quare clauſum 
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where the Actions aroſe, or where the lands 
lie (1). iS = 5 

With reſpe& to the time of laying the Ac- 
tion: In debt upon bond, or upon a note, 


c. the certain day is deduced from the bond 
or note itſelf, and conſequently will appear 


by the Declaration thereon. But in all Ac- 
tions upon the Caſe, Treſpaſs, Afault, Battery, 


Sc. we are not obliged to lay the certain day 
the cauſe of Action aroſe in the Declaration; 


but if it be laid on ſome day after the cauſe 
of Action aroſe, and before the commencement 
of the Suit, it is ſufficient, And it is with 
great reaſon this is allowed, as in ſome caſes 
it may be impoſſible for a plaintiff to aſcer- 


tain the day by evidence, or it may be forgot, 


C. 


Ok J mparlances, Ec. 


Formerly the Declarations uſed to be entered 

upon the Roll, then filed and dockerted; and 

* Continuances uſed to be entered thereon _ 
| that 


_ (1) See 1 Sel, Prac. c. vi. Sec. 1. concerning the mo- 
dern practice of laying and changing the Venue. 

A Continuance was the continuing the Jaſt pro- 
teeding upon the roll from one Term to another, and 


' ſo on, that no intervening Term might appear, for if 
there did, the party not making ſuch Continuance to keep 


Himſelf as acting in the cauſe, was ſaid to be out of 
Court; and ſo if no entry of an impar/ance appeared 
in the declaration, the defendant might have figned a 
Non pros, or demurred. But now the Statute of 7eo- 


 Faille, 21 F. 1. helping the fling and continuing, has oc- 


caſioned the diſuſe of it, for a Sill, or declaration, is 
now never ingroſſed and filed, and conſequently no Con- 
1-2 Tinuance. 
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that Term until the defendant pleaded to Iſſue, 
or confeſſed the Action; becauſe then, in moſt 
caſes, the defendant was not obliged to plead the 
ſame Term that the Declaration was of, but he 
was entitled to an Imparlancs, i e. time to im- 
parle or plead from that Term to the next ſubſc- 
quent Term (1). | 

In the King's Bench the ade had an 
Imparlance, vel licentia interloquendi, in all 
cafes; for being arreſted on a general Writ of 
Bill of Middleſex or Latitat, wherein no cauſe 
of Action appeared, conſequently he could not 
know the cauſe of Action, nor how to make 
his Plea, until the Declaration was entered ; and 
therefore was very reaſonably indulged with an 
Imparlance. 

But in the Common Pleas it was not general, 
for in ſome caſes the defendant had an Im- 
parlance of courſe, in others not; for inſtance, 
if the defendant appeared upon an Arreſt 
by a common clauſum fregit, he had an Im- 
' parlance of courſe; but if the Writ had been 
ſpecial, according to the truth of the Action, 
and returnable the firſk or ſecond return of 
the Term, then the defendant was to plead 


tinuances entered thereon but in particular coles; for if 
there is no Writ of Error, there needs no Bill, to be filed, 
though it is always charged, and allowed for as done in 
the King's Bench, becauſe, I ſuppoſe, it may be required: to 
be done. 

(1) The reaſon of allowing Inparlance is to give the plain- 
tiff an opportunity of ſettling the matter amicably with 
the defendant, without farther ſuit, a practice which 
_Gilber: C. B. ſuppoſes to have ariſen from a religious prin- 
ciple founded on the text of Scripture, “ Agree with thine 
« zdverſary quickly, whilſt thou art in the way with Bin.“ 
Mat. ch. v. ver. 25. 
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that Term, becauſe the plaintiff's Complaint or 
Declaration being ſet forth in the Writ, the de- 
fendant could thereby know the cauſe of Action, 
and how to make his defence; and therefore 
in that caſe, as he already had ſome time to 
conſider of it, and prepare his Plea from the 
Summons, there was the leſs reaſon for his hav- 
ing further time of courſe, eſpecially ſo long 
time as an /mpariance, But in all real Actions the 
defendant was entitled to an /zzparlance of courſe. 

Although in the Common Pleas the defendant 


was indulged with an Imparlance, according to 


the cuſtom of this Court's method of pro- 
ceeding, yet it was not cuſtomary, or the 
practice of this Court, ever to make any entry 


of an* Imparlance on the roll, or in the Plead- 


ings, otherwiſe than in this manner at the bottom 
of the Declaration, Jmparlance to the firſt day of 


next Term, which never appeared in the record; 


for what did it ſignify to the Court whether or 


no the defendant pleaded the ſame Term the 


Declaration was of or not ? 
But in the King's Bench, they always entered 


the Plea with the inparliance before it, which 


was either general, when the defendant was en- 
titled to it of courſe, and entered thus, Ang 


now at this day, that is to ſay, Friday next af- 


ter eight days of St. Hilary, (being the firſt 


return of that Term,) until which day the ſaid 
C. had leave to imparle to the ſaid Bill, and 


chen to anſwer, Sc. or elſe ſpecial, which was 


* And yet in an Ejectment Cauſe (becauſe it is in 
the nature of a real Action) an Inparlance muſt be 
entered with the Prothonotary, i. e. the Prothonotary muſt 
be paid 25. for the entry of an Imparlance, though none is 


made, 
| H 4 1 granted 


oe es a. * FRY 
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granted by the Court, and was prayed when 
the defendant wanted to plead ſome ſpecial 
Plea, which he could not plead after a general 
Imparlance, (for there were ſeveral Pleas in 
Abatement and Bar, which the defendant had 
no right to plead after a general Imparlance,) 
and therefore theſe words were uſually added 
thereto, /aving all advantages, as well to the ju- 
riſdiftion of the Court, as to the Writ and Decla- 
ration, SW. | 
But now by a Rule in the King's Bench, 
Trinity, 5 & 6 Geo. 2. Imparlances, in ſome 
reſpects, are taken away; for it is hereby 
ordered, That if the Writ be returnable the #r/# 
or ron return of any Term, Sc., then if the 
Declaration be delivered with notice to plead fur 
days before the end of the Term, the defendant 
ſhall plead the ſame Term without any Imparl- 
ance ; but if the Writ be not returnable the firft 
or ſecond return; or in caſe it be, and the De- 
claration is not delivered with notice to plead 
Four days before the end of the Term, then the 
defendant has yet an Inparlance (1). So that an 
Imparlance now depends on the return of the 
Writ, and the delivery of the Declaration, and 
conſequently the entry thereof, 


* To take away che Imparlance, or time to hes in 
the Common Pleas, a Rule was made, Mich. 3 Geo. 2. to 
the like purpoſe, from whence the Rule in the Arng's 
Bench was taken. 

(1). And by Rule 22 Ges. 3. upon all Proceſs returnable 
before the laſt day of Term, unleſs the Action be bailable, 
(or though bailable, if it be not laid in London or Middle- 
ſex, or defendant do not reſide within 20 miles of London) 
he muſt plead in 8 days af.er delivery of Declaration, and 
in the caſes excepted, in 4 days; by the abovementioned 
roles of Geo. 2 & 3, the time FR pleading 1s governed in all 


| Near caſes. 
When- 
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Whenever the defendant is entitled to an 
Imparlance, the entry of ſuch Imparlance is 
made before the Plea as above, viz. And note 
at this day, that is to ſay, * Friday next after 
eight days of St. Hilary in this ſame Term, 
Cantil which day the ſaid C. had leave to im- 
parle to the ſaid Bill, and then to anſwer there- 


unto, ) before our Lord the King at Weſtminſter, 


come as well the ſaid A. by his Attorney afore- 


aid, as the ſaid C. by R. B. his Attorney; and 


the ſaid C. defends the wrong and injury when, 


Sc., and ſaith that —— Then follows the 


An entry of an {mparlance in this manner, 


is thought to be neither a material nor a ne- 
ceſſary part of the Pleadings, from its having 


never been uſed in the Common Pleas; and ac- 


cording to the preſent practice of this Court, 


ſuch an entry is not made when a Plea 1s 


of the ſame Term with the Declaration: And 
what indeed does it ſignify to the Court, whe- 
ther or no it appears by the record that the 


efendant pleaded the ſame Term or not + ? 


This is always the fir return of the Term the 


| Plea is of, becauſe by the courſe of the King's Bench they 


never entered Continuances until the Plea came in, though 


the declaration was delivered four Terms before; nor 
do they now make any Continuances from the decla- 
ration to any intervening Term: As ſuppoſe the declara- 


tion of Eaſter Term, and the Plea of Hilary next, no 


notice is taken of Trinity and Michae/mas Term. See poſt, 


of making up ſues. 5 
＋ Is there not as great a reaſon for uſing ſuch an entry 


before a Replication, Rejoinder, or other Pleading, as 


before a Plea? Theſe ſhall be intended, when they are en- 
tered of record, that they were made of the ſame Term 


in which the Plea came in. Why not the Plea of the ſame 
Term with the Declaration ? | 


H 4 5 And 


. : "0 — *— 
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And if it is not neceſſary, the queſtion wal be, 


Whether the uſe of it is in any reſpect hurt- 


ful? One need only conſult the notes of 


practice to ſee what miſchief has attended the 


uſe of it, for though it doth not much lengthen 
the Pleadings, it often ſerves to perplex them, 
and leads the young Practitioner into miſtakes; 
for inſtance, the Declaration was of Hilary 
Term; the defendant did (as he may, and 
ought to do) deliver his Plea with an Imparl- 
ance of Eaſter Term; the plaintiff took [ſus 
on this Plea, and as he could not alter the De- 
fendant's entry of the Imparlance, he was oblig- 
ed to make up his [ſue of that Eaßer Term, 
and conſequently award the Yenire of that 
Term; though he did not deliver the Iſſue till 
after Trinity Term, becauſe he could not (as 
it was a Country cauſe) go to the Trial until 


the Aſizes following. Now what was the 


conſequence of this? Why, when the Plain- 
tiff came to paſs his record for trial, on an 


old iſſue, he had to pay the Clerk of the 


dockets for a poſt Terminum, and 45. 8 d. to the 


Clerk of the Treaſury for a poft Roll, Sc. 


All unneceſſary ſums to be paid by the plaintiff 


or defendant, and yet this frequently happens. 
But this is not all, for it is frequently the. 

occaſion of greater miſchiefs, as when the 

judgment comes to be entered up, it muſt be 


entered up with Continuances on the Roll by 
Vicecomes non miſit breve from the Return of 
the Venire to the Tefte of the Diftringas, which 
entry of the Continuances, it is believed, 1s 


See under the method of entering up judgments in 
the King's Bench, „ 


af = frequently 
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frequently forgot, and oftentimes omitted; ; and 
this through the uſe of an Inmparlance. And yet, 
if this formal entry is not properly uſed, the 
Court, in all probability, will ſet the judgment 
aſide, or allow it as a matter of error! 

It is confeſſed, that in order to avoid pay- 
ing poſt-terminums, &c. it is moſt uſual for the 
defendant to deliver his plea without the entry 
of the Imparlance before it, which leaves the 
plaintiff at liberty to make the Imparlence to 
the ſame Term he makes up his Iſue of, which 
may be three or four Terms after the Decla- 
ration and Plea. But why ſhould any inlet ta 
miſtakes or impropriety remain in the Plead- 
ings, when it may be removed without any 
inconveniency whatever? And therefore would 
it not be better to diſcontinue the uſe of the 
entry of Imparlances in this Court, as it is in 
the Common Pleas 5 | 


Df the wlea and Pleadings. 


A Plea is commonly taken for the defend- 
ant's An/wer to the plaintiff's Declaration, 
though it may-in general be taken for that 
which either party alledgeth for himſelf in a 
Court, in a Caufe there depending ; and con- 
ſequently Pleadings in a large ſenſe, contain 
all the matters which come after a Declaration, 
as well on the plaintiff's part, as on the 
defendant's, until an iſſue is joined between 
them (1). : 

A Plea pleaded to the Alion Is eicher general 
or Special. | 


(1) Vide 3 Phae. Com. 296. 7 a 
| A general 
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A general Plea is a conciſe and direct Anfwer 


- of the defendant to the plaintiff's Declaration, 


framed and contrived of old in ſuch words as 
were proper to deny the whole part of the 
Declaration: As if the defendant was charged 
with a Treſpaſs, the general Plea was, that he 
was not guilty thereof, which is now commonly 
called the general Iſſue. Such is the Plea of Ni! 
debet, or, He owes nothing, to an Action of debt 
on a contract; Non eft Fadtum, or, It is not his 
Deed, to an Action of debt on a bond; or, 
Solvit ad Diem, or, He paid it at the day, to a 
bond. Such is Non aſſump/it, or He did not 
aſſume upon himſelf, and promiſe, &c, to an 
Action on the caſe upon a promiſe, &c. | 

A ſpecial Plea is a Plea drawn up in Form, 
ſetting forth the matter pleaded at large, with 
an apt concluſion to the Declaration or Action. 

There are likewiſe other Pleas framed of 
old by the Courts, to anſwer the occaſion of 
them; and though they do not come under 
the denomination of iſſuable Pleas, yet they 
are moſt commonly ranked with them as ſuch, 
though they are rather a confeſſion of the 
truth of the plaintiff's Declaration; as Non 


ſum informatus, or, Iam not informed to ſay any 


thing in Bar, Sc. Nil dicit, or, He ſays no- 
thing in Bar, Sc. Cognovit Afionem, or, He 
"confeſſes the Action, Sc. Theſe were framed 
by the Court, to be uſed when the defendant 
neglected to plead in time, and by his ſilence 
implied a confeſſion of the Action; for with- 


out ſuch means the plaintiff could obtain no 
ſatisfaction by his Suit: Or elſe they were 
really pleaded by the defendant himſelf, in 


order to give the plaintiff judgment for his 
VVV demand, 
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demand, without the expence of going to a 
Trial. | | 2 

With reſpect to pleading in general, it may 
be neceſſary to underſtand that the tenor of 
the Writ is to compel the defendant to appear 


in Court at the return thereof, and defend the 
plaintiff's charge againſt him; at which time, 
anciently, every defendant, either in perſon 


or by his Attorney, did actually appear, and 


plead what they had to ſay in their defence, 


Ore tenus at the Bar. If it was any ſpecial 
matter, the Counſel ſpoke ſuch matter at the 
Bar, and the plaintiff's Counſel did likewife 
Ore tenus reply thereto. And the Prothono- 
taries, and their entering Clerks, (whoſe bu- 
ſineſs it was,) did enter ſuch pleadings in books 


and upon rolls, from which they tranſcribed 


the Iſſue Roll. But if ic appeared to the 
Court, upon opening the matter, that the 
plaintiff had no right to maintain his Action, the 
Judges ex officio abated the Writ, or otherwiſe 
gave a further day to the parties to reply, re- 


join, Sc. 


But as the buſineſs increaſed, and flowed 
in from the Hundred and County Courts, this 
method became burthenſome both to the Clerks 
and the Courts; and therefore, as obſerved be- 
fore, Attornies received the care of carrying 


on the pleadings till an ſue was joined: but 


on bringing in the ſue Roll, they paid for the 
entries as if entered by the Prothonotaries them- 
> FE | | 
Theſe pleadings, cuſtom and uſe had brought 
to a general form in general caſes; and what in 


ſuch caſes uſed to be ſpoken of courſe at the 


Bar, came at length to be given of courſe in 
n writing 
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writing by the defendant's Attorney, and are 


| ii called general Pleas or general Iſſues (1 105 and 
1 are as follow: 

| i Bon elt fattum to a Bond in the King's 

| | Bench. 

1 \ And the ſaid Ci, by R. B. his Attorney, comes 
{hi aud defends the force and injury, when, &c, 
11 and ſays that he ought not to be charged with 
1 the ſaid debt by means of the ſaid writing obli- 
16 gatory, becauſe be ſays that the ſaid writing 
4 obligatory is not his deed. And of this be 1 
| | w ad upon the Country. 

1 | 

| 1 
| | Non eſt fattum to a Bond in the Tom: 
1 
It'1 Aue the aid C. D. 2 R. B. His Attorney, comes 
| and defends the force and injury, when, Sc. 
1 and ſays that he ought not to be charged with 
11 the ſaid debt by virtue of the ſaid Writing, 
1 Secauſe he ſays that the ſaid Writing is not 
1 bis deed. Aud of this he puts himſelf upon 
1 the Country. 
| | (1) General Iſſues are thoſe Pleas which i in anſwer to the 
it laintiff's demands, deny the whole matter the defendant 
| is charged with, in which caſe the plaintiff iput upon the 

1 : proof of his allegations. General Pleas leave the whole 

S| caſe to reſt upon its merits, and have of late, very properly, 

11 e much countenanced by the Courts, 


Non 
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Mon ef Faftum, by an Executor or Ad: 
miniſtrator, for either Court. 


— And ſays that he ought not to be charged 
with the ſaid debt, by virtue of the ſaid Writ- 
ing, becauſe he ſays that the ſaid Writing is 

not the deed of the ſaid J. S. (the Teſtator). 

And of this he puts himſelf upon the Country. 


Nil debet in the King's Bench. 


And the ſaid C. D. by R. B. his Attorney comes 
and defends the force and injury, when, &c. 
and ſays that he does not owe to the ſaid A. 
B. the aforeſaid 30 l. nor any part thereof, in 
manner and form as the ſaid A. B. above com- 
plains againſt him. And of this he puts him- 
elf upon * e. 


Mil debet in the Common Pleas. 


— And ſays that he dees not owe lo the 
ſaid A. B. the ſaid 3ol. or any part thereof, 
in manner and form as the ſaid A. has above 
declared againſt him. And of this be puts 
—_ upon the . EE 


Mil debet in u Debt qui tam, c. in * 
King's Bench. 


And the ſaid C. D. by R. B. bis Attorney comes 
and 28 88 the force and 1 5 when, Cc. 
1 and 


. VERSA IE Ws Po ie rien on or ann nt” 


Bench. 


 JIO + AN HISTORICAL TREATISE OF 


and ſays that he does not owe to our ſaid Lord 
the King and the ſaid A. who as well, Ge. 

| the ſaid 40 l. nor any part thereof, in manner 
and form as the ſaid A. who as well, &c. 
above complains againſt him. And of this be 
192 himſelf upon the Country. 


Nil [debet in Debt, qui tam, Kc. in the 
Common Pleas, | 


— And ſays that he does not owe to our ſaid 
Lord the King, and to the ſaid A. who as well, 
Sc. the ſaid 401. or any part thereof, in man- 
ner and form as the ſaid A. who as well, Sc. 
has above declared againſt him, And of this 
he puts himſelf upon the Country, 


Non detinet in Debt in the King's 
Bench. 


And the ſaid C. D. by R. B. bis Attorney, comes 


and defends the force and injury, when, &c, 
and ſays that he does not detain from the ſaid 
A. C. the ſaid 3ol. or any part thereef, in 
manner and form as the ſaid A. B. above com- 
plains againſt bim. And of this he puts bime 
ff upon the Country. 


Non detinet in Debt in the Common 


Pleas, 


Is word for word the fame as in the King's 


Non 
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Non detinet in Caſe in both Courts. 


— And ſays that he does not detain from the 
ſaid A. B. the ſaid Goods and Chattels, in the 
aid Declaration ſpecified, or any part of them, 

in manner and form as the ſaid A. above com- 


plains againſt him. And of this, &c, 


Nil debet nec detinet in both Courts. 


—— And ſaith that he doth not owe to the ſaid 
A. B. the aforeſaid zol. nor any part thereof, 

in manner and ferm as the ſaid A. hath above 

declared againſt him; nor doth he detain from 
the aforeſaid A. the horſe aforeſaid, in manner 
and form as the ſaid A. bath above declared 
againſt him, And of this, Sc. 


5 Mon infregit Conventionem for either 
Court. 


And the ſaid C. D. by R. B. Sc. and ſays that he 
did not break_ the ſaid Covenant (or Cove- 

nants, or any one of them) in the ſaid De- 
claration above ſpecified, in manner and form 
as the ſaid A. above thereof complains againſt 
him. And of this he 2 . 3 the 
Country. 


Non 
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Non afſumpſit in the King's Bench. 


And the hid C. D. by R. B. his Attorney, comes 
and de ends the force and injury, when, Se. 

and ſays that he did not undertake in manner 
and form as the ſaid A. B. above complains 
againſt him, And of this he puts himſelf upon 
the Country. 


Ion aſſumpſit in the Common Pleas, 


Is the fame as in the King's Bench, 


Mon AſuUmpſit by Erecutors or Admini- 


firators for either Court, 


And the ſaid C. D. aud E. F. by, Sc. and ſay tbat 


the ſaid E. F. (the Teſtator) in his life-time, 
did not undertake, in manner and form as the 
ſaid A. B. above complains againſt them. And 
of this they put themſelves upon the Country. 


Not guilty in Caſe in the King's 
Bench. 


And the faid C. D. 25 R. B. his Attorney, comes 


and defends the force and injury, when, &c. 
and ſays that he is not guiity of the Premiſſes 
above laid to his charge, as the ſaid A. 


above complains againſt him. And of this be 


puts himſelf upan the OT 


Not 
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Not guilty in Caſe in the Common 


Pleas, 
Is the ſame as in the King's Bench. 
Not guilty in Treſpaſs in the King's 
„„ "ene. 


— And ' ſays that he is not guilty have” And 
of this he puts himſelf upon the Country. 


Not guilty in Treſpaſs in the Common 


Pleas, 


— And ſays that he is not guilty of the aid 


Treſpaſs, as the ſaid A. above epa, 
wee him. And of this, Sc. 


Not guilty in Crelyals and Alault in 
either Court, 


Aud ſays that be is not guilty of the ſaid 
ire paſs and n Sc. 


The common replication to each of theſe 
general iſſues is this, And the ſaid A. doth the 
like, that is, doth likewiſe put himſelf upon the 
Country. Whereupon the iſſue is joined be- 


tween the parties. 


Theſe general Pleas are tranſcribed from the 
common books of practice, only to ſhew that 


there is no material difference between the 
1 | 


fo ris 


2 S 
PPP 


SN — 2 
«Ü !! . „r 


2 s _— 
— n * 2 
2 —ͤ — oe RAT 
En I . 
— TIES — 


... 2 Ü 7§² 1 ny. 2) 1 any. 55 


112 AN HISTORICAL, TREATISE Or 


Non allumpſtt in the King's Bench, 


And the id C. D. by R. B. his Attorney, comes 
and di ends the force and injury, when, Se. 
and ſays that he did not undertake in manner 
and form as the ſaid A. B. above complains 
againſt him, And of this he puts himſelf upon 
the Country. © 


Non aſſumpſit in the Common Pleas, 
ls the ſame as in the King's Bench, 


Non Aſumpſit by Executors or Admini- 
| firators for either Tourt, : 


And the ſaid C. D. and E. F. by, Sc. and ſay that 
the ſaid E. F. (the Teſtator) in his life-time, 
did not undertake, in manner and form as the 

faid A. B. above complains againſt them. And 
of this they put themſelves upon the Country. 


Hot guilty in Caſe in the King's 


Bench. 


And the ſaid C. D. by R. B. his Attorney, comes 
and defends the force and injury, when, Sc. 
and ſays that he is not guilty of the Premiſſes 
above laid to his charge, as the ſaid A. 
above complains againſt him. And of this be 
puts him elf upon the Country. 


Not 
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Not guilty in Cate in the Tommon 


Is the fame as in the King's ns. 


Not quilty in Treſpaſs in the King's 
Bench. 


— And ſays that he is not guilty thereof. And 
of this he Jus pimjely upon the N 


Not guilty in Treſpaſs in the Common 


Pleas, 


—— And . that he is not guilty of the laid | 
Treſpaſs, as the ſaid A. above complansy 
againſt bim. And of this, Sc. 


Not guilty in Treſpaſs and Aſcault in 


either Court, 
m==— And ſays that he is not guilty of the ſaid 
TROY and aſſault, &c. 


The common replication to each of theſe 
general iſſues is this, And the ſaid A. doth the 


like, that is, doth likewiſe put himſelf upon the 
Country. Whereupon the iſſue is joined be- 


tween the parties. 
Theſe general Pleas are tranſcribed from the 
common books of practice, only to ſhew that 


there is no material difference between the 


. | forms 
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forms of them, but that they may be uſed indif- 
ferently for one Court as the other. 

Special pleadings were formerly divided into 
two kinds only, viz. Pleas in Abatement, and 
Pleas in Bar, The order of pleading was, 
hrft, to the juriſdiction of the Court; ſecondly, 
to the perſon of the plaintiff; thirdly, to the 
Count; fourthly, to the Writ ; f/zhly, to the 
action of the Writ; and / «thly, in Bar of the 
Action itſelf (1). 

A Plea in Abatement was temporary, and 
too often dilatory; for it was not to deſtroy 
the plaintiff's Action, but only to ſtop the 
cauſe for a while, until ſome defect was re- 
moved: As a Miſnomer of the defendant, to 
cure which the plaintiff entered up a diſcon- 
tinuance by Nil capiat per breve on the roll, 
and. then brought a new Action in the defend- 
ant's right name; which ſhews this Plea was 
generally made uſe of to gain time. 

The Plea in Bar was an objection to the 
plaintiff's Action, and went to the right in 
demand, ſhewing cauſe why the plaintiff 
ought not to have the ſame; and it was either 
peremptory and perpetual, as when the de- 
fendant pleaded a general releaſe, which de- 
ſtroyed the piaintifF's Action for ever. Or it 
was temporary, and barred only for a time ; 
as the Plea plene adminiſtravit, which is a good 
Plea in Bar, until more goods come to the exe- 
cutor's hands, 

Pleas in Bar, in many caſes, were brd 
to a general and conciſe form, as was the 
general iſſue; and they were called general 
Bars, as Infra ætatem, Solvit ad diem, Son aſ- 


(1) Co. Lit. 303. a. 


fault, 
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fault, Plene adminiſtravit, Riens per deſcent, Nul 
tiel record, per Minas, Comperuit ad diem, Now 
aſſump/it infra ſex aunos, St. 21 Fac. 1. Non cul. 
infra ſex aunos; Actio non accrevit infra ſex an- 
nos, e. | | | gf 

All theſe Pleas had a formal beginning and. 
ending ; for uſe and practice naturally 1ntro- 
duce, form and method, from which all our 
pleadings had their riſe. The apt and pro- 
per beginning of a Plea in Abatement was, 
and is, that the defendant ought not to anſwer 
the Bill or Declaration, Sc. And it concluded 
thereto thus, whereupon he prays judgment of. 
the Bill (or Declaration) aforeſaid, and that the 
Bill be * quaſhed. | 

The apt and proper beginning of a Plea in 
Bar was, and is, that the plaintiff ought not to- 
have or maintain his Action aforeſaid againſt 
Bim, becauſe he ſaith that, &r. And it conclu- 
ded to the Action thus, wherefore be prays juag- 
ment if the plaintiff ought to have or maintain 
his Action aforeſaid againſt him, SS-. 

All Afirmative Pleas were concluded, and 
this he is ready to verify, But Negative Pleas 
were to be averred, becauſe it was a maxim, 
that Negatives cannot be proved. 

Allo when the defendant pleaded to I ſſue 
he concluded, f and of this he puts himſelf upon 

| | | the 


To guaſh, from the old French Quaſſer, is to over- 
throw or annul any thing. So when an Indictment, Order - 
of Seffions, Preſentments, Cc. are fet aſide by the Court 
for inſufficiency, they are ſaid to be quaſhed. 

+ Every defendant is under a neceſſity of defending 
himſelf, and conſequently will put himſelf upon the 
faireſt means, of having juſtice done him, which the law 

gives him; and that is, % put bimſeif upon bis Country 
LS - . for 
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the country; and when the plaintiff did, he 


ſaid, aud this he prays may be inquired of by 


the Country; and the other party joined Iſſue 


by ſaying, and the /aid * doth jo lite- 


wiſe. For though the Iſſue may conſiſt of ſeve- 
ral diſtinct pleadings, yet this at laſt muſt be the 


concluſion of every Iſſue to be tried by a 


Jury. And indeed it often did, and does now 
more frequently happen, that when the Plea 
was ſpecial, and to which the plaintiff could 
not take Iſſue, he was under a neceſſity of 
replying ſpecially, and many other pleadings 
went to the making up the Iflue: as a * Re- 
foinder to the Replication, a Surrejoinder to that, 
a Rebutter to the Surrejoinder, and a Surrebut- 
ter to the Rebutter, Sc. (1); lo that an Iſſue in 
fact was joined ſooner or later, as the matter 
gave room for it. And it might happen that 


ſometimes the plaintiff, and ſometimes the 


defendant, firſt concluded to the Country; and 
all ſuch ſpecial pleadings were concluded agree- 
ably to the nature and effect of them, viz. 


Whereupon the ſaid as before, prays 


for their judgment and opinion of the matter, which 


the Court mu grant him: but a plaintiff, who is as a Peti- 
tioner-to the Court wherein he ſues, prays it may be inquired 
of by the Country. 

* * Pleadings are divided into Bars, Replications, Re- 
Jeinders, Surrejoinders, Rebutters, Surrebutters, Fc. Theſe 
are words of art, and are called Bars, Barre, becauſe 
it bars the Plaintiff of bis Action; Replicatio, à Re- 
plicando; Rejunctiones, à Rejungendo ; Rebutter, from the 
French Word Rebouter, à Repellando; and ſo of Surre- 
butter, Sc. In ancient times, ſays my Lord Coke, a 
Bar was called, Eæceptio peremptoria; a Replication, Re- 
plicatio; a Rejoinder, Triplicatio; a Surrejoinder, Qua- 
aruplicatio, Ic. Co Lit. 303. 6. 

_ (1) Fide 3 Blac. Com, 30g. 


judgment 
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thought to be neceſſary (2). However, this muſt 
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judgment whither, Sc. for, as obſerved, Me- 
thod and form being introduced by practice, be- 
gun and ended all our pleadings. _ 

The rules for pleading were, that all Pleas 


were to be ſuccinct, without unneceſſary re- 


petitions, and direct and pertinent to the caſe, 
and not by way of argument or rehearſal, but 
directly an anſwer to the charge in the De- 
claration (1); that every Plea was to be / ngle 
and certain, and not to contain a variety of 
matter to one and the ſame thing. A double 
Plea was not allowed to be good, becauſe 
where there was a double matter, no certain 
Iſſue could be taken: As for inſtance, if an 
infant ſealed an obligation by dure/s, he could 
not by his Plea take advantage both of In- 
fancy and dureſs, by reaſon of duplicity, left 
the Jury ſhould be too much incumbered, 

This was deemed a great reproach, and as 
ſuch was caſt on the Courts at Weſtminſter by 
the Civilians, who faid, it was forcing a man 
to fight with one hand tied behind him : The 
Civilians had certainly the reaſon on their ſide, 
for why ſhould a man be debarred from ufing 
every Plea he can in his own behalf? But ſee 
4 & 5 Ann. c. 16. whereby leave is now 
given to plead as many ſeveral matters as are 


de 


(1) The ſubſtantial rules of pleadings, it was obſerved 
by Ld. Mansfield, C. J. are founded in ſtrong ſenſe and the 
ſoundeſt and cloſeſt logic; and ſo appear, when well un- 
derſtood and explained, though by being miſunderſtood 
and miſapplied, they are often made uſe of as inſtruments 
of chicane, MSS. Robinſon v. Rale, 1790. 

(2) Vix. by leave of the Court, which is now never re- 


Fuſed, ſo that the Pleas are not inconfillent with each other. 


1 Vide 
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be by leave of the Courts, as ſome double f 
Pleas may be contradictory in themſelves, F- 
It was a Rule that every defendant's Plea 2 
ſhould be taken moſt ſtrongly againſt himſelf; 3 
for it was reaſonable to ſuppoſe, that every 

defendant would at firſt ſet up the beſt de- 

fence he could. But a defendant who was 

not obliged to plead a ſpecial Plea, might plead 

the general Iſſue proper to the Action, and 

give the ſpecial matter in evidence; and in 

many caſes the general Iſſue was allowed, to 

avoid tediouſneſs and multiplicity : And ſuch 

pleadings were reduced to a very conciſe form, 
and more conſonant to the general rules 

of pleadings, than what they are at this 

S—_— | | 

That our pleadings were not only greatly 

lengthened, but as greatly multiplied before 

the act of 4 & 5, Ann. to what they were in 

ancient times, is very evident from the plead- 

ings themſelves, and the length of records 

now is not only a great expence and burthen 

to the parties, but is a reproach to the law 

ett -- 9 | | 

Sir Matthew Hale, ſpeaking of the length 

of the proceedings in his time, in comparifon 

to what they had been, ſays, © The reaſons. 

© whereof ſeem to be theſe, irt, becauſe in 

© ancient times the pleadings were drawn at 

ce the Bar, and the exceptions alſo taken at 

© the Bar, which were rarely taken for the 


Vide; T. R 98. Bar. p. 347. But by the ſame act, ſec. 11. 
no dilatory Plea ſhajl be received, unleſs on affidavit of 
the truth thereof, or ſome probable cauſe ſhewn to the 


Court to induce them to believe it true. 
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« pleaſure or curioſity of the pleader, but 
cc when it was apparent the omiſſion or mat- 
cc ter excepted to was the very merit and 
ce life of the cauſe, and purpoſely omitted 


c or miſpleaded, becauſe the matter would 


© bear no better; but now the pleadings 
«© being frft drawn in Writing, are drawn to 
« an exceſive Length, and with very much 
e labouriouſneſs and care enlarged, leſt it 
ce might afford an exception not intended by 
ce the pleader, and which could be eafily ſup- 
« plied from the truth of the caſe, left the 
ce other party ſhould catch the advantage, 
« which commonly the adverſe party ſtudies, 
ce not in contemplation of the merits or juſ- 
« tice of the cauſe, but to find a ſlip to 


_« faſten upon; though, in truth, either not 


« material to the merits of the Plea, or at 
ce leaſt not to the merits of the cauſe.” Hit. 


of the C. L. It: may be added, that of late 
it hath been attempted to catch and intangle 


an adverſary by length and intricacy of plead- 


ing; but the learned artiſt was properly caught 


in his own net. | 
My Lord Coke obſerves (1), and it is worthy 
obſervation, © That in the reigns of Ed. 2. 


Ed. 1. and upwards, the pleadings were 


ce plain and ſimple, but nothing curious, ever- 
« more having chief reſpect to matter, and 
« not to forms of words, c.“ In the reign 


of Ed. 3. he ſays, © pleadings- grew to per- 


« fection, both without lameneſs and curio- 
ce ſity ; for then the judges and profeſſors of 
« the law were excellently learned men, and 


(1) 2 Lit, 304. 5. 
14 « the 
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ce the knowledge of the law flouriſhed ; the 


5 Serjeants of the law drew their own plead- 
cc ings, Sc.“ So likewiſe ſays Sir Matthew 
Hale, and further, that * Though pleadings 
ce in the times of thoſe kings (meaning H. 4, 
5. Ed. 4. S ;.and H, 7.) were far 
cc ſhorter than afterwards, ee after H. 8. 


© yet they were much longer than in the 
« time of Ed. 3. and the pleaders, yea and 


te the Judges too, became ſomewhat too cu- 
cc rious therein; ſo that, that art and dexte- 
cc rity of pleading, which in it's uſe, nature, 


ec and deſign, was only to render the fact 


ce plain and intelligible, and to bring the mat - 
« to judgment with a convenient certainty, 
« began to degenerate from its primitive 
« Simplicity, and the true uſe and end there- 


« of, and to become a piece of nicety and 


cc curioſity ; which how theſe latter times 


e have improved, the very length of the 


« pleadings, the many and unneceſſary Ne- 
& petitions and Miſcarriages of cauſes, upon 
fmall and trivial niceties in pleading, hy 
ce too much witneſſed.” 

What theſe great men have ſaid may bs 
conlidered as a reproach to the pleaders, who, 


A 
* 


through ignorance of the real points on which 


the merits of the cauſe might depend, choſe 


to fill their pleadings with a multitude of nice 


and curious matters, rather than omit any 
thing .which the adverſe party might take an 
advantage of; or perhaps with a view that 


the pleadings by length and intricacy, might 
puzzle and perplex one another. Be it as it 


will, it muſt be allowed that the merit would 
be infinitely great in bim, who ſhould find 
means 


# 
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means to reduce the pleadings to a more con- 
ciſe and ſimple form, or chalk out ſome 
method intirely to ſupply the uſe of ſpecial. 
pleadings. How many inſtances may be giv- 
en, where, by pleading generally, a cauſe 
might have been tried upon an iſſue of no 
more than 10, or 12, or 14 ſheets, which by 
ſpecial pleadings has been ſpun out to 100, 
150, or 200 ſheets, and which, where the 
matter in diſpute has not been above 55. va- 
lue, has coſt the party 200/.? Is this an ho- 
nour to the law? Is it not enough to deter 
any man from taking a remedy to protect 
his right and property? If what theſe learned 
Judges have ſaid was before the act for, plead- 
ing ſeveral matters, what ſhall one ſay now, 
when ſpecial pleadings are ſo greatly increaſed, 
and are drawn with fo much labour and 
nicety, and ſo vaſtly ſpun out, as to render an 
iſſue of | ſuch prodigious length? Special 
pleadings may be now ſaid to be a particular 
branch of the law; and yet how few know 
its form and niceties? Attornies know but 
little of the matter; in ſhort, they don't pre- 
tend to it, for as ſpecial pleadings muſt be 
ſigned by counſel, they firſt get them drawn 
by ſome gentleman, who by his practice has 
gained ſkill and experience therein, and then 
get the dtaught ſettled and ſigned by ſome 
eminent countellor, who ſtuffs it with all the 
curious and nice matters it may ſeem to want. 
It is ſufficient for an Attorney (I was going to 
ſay) to underſtand the terms of art uſed 
therein, and what they import; as Averments, 
Protęſtandoes, Bars, Traverſes, Juſtiſications, 
7 | | „„ 
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Pleas puis darreign Continuances, Aprmatives, 
Negatives, Repugnants, &c, 

However well deſigned the Stat. of 4 & 5 
Anne was, yet it is a Quære if ever any Act, 
that was made for the amendment of the "tg 
tended ſo much to increaſe the expence of a 
ſuit as that does (1); fo that people have much 


More reaſon to exclaim and cry out againſt it 


than ever they had. This is a branch of the 
law ſo luxuriant in its nature, and ſpreads ſo 
wantonly and viciouſly, as to want much prun- 
ing; and it may be truly ſaid, through this 
only, that a client offer breats his teeth by 
exdeavouring to come at the kernel; or, in other 
words, that the remedy is worſe than the 
atſeaſe, 

To give one example only of the evil ef- 
fets of pecial pleadings out of the great num- 
ber of Actions for Tre/paſſes, and upon the 
Caſe, which are brought upon much leſs oc- 
'cafions. Pleaſe to obſerve the Iſue placed at 
the end of this Treatiſe, wherein the plead- 
ings were grounded upon the following cir- 
cumſtances: The inhabitants of W. in Oxford- 
Hire had enjoyed a right of angling in the 


river Thames, without any interruption, time 


2mimemorial, until it happened that the defend- 
ant F. E. caught a n Salmon (a thing 


1) Since this Act gives a diſcretionary power in the 
Courts to permit or refuſe any of the matters the defendant 


zs deſirous of pleading, we cannot ſuppoſe it productive of 


any unneceſſary expence, without an iniquitous connivance 
zn the 'Judges ; on the contrary, by permitting the de- 
fendant to uſe every defence in his power under certain re- 
ig ians, it ſeems to be friendly to — | 

never 
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never known there before, it being ſo far up 
the river). This was too alarming to the 
plaintiff who rented the fiſhery, and there- 
upon he went and demanded the h, which the 
defendant refuſed to give up; and to make 
ſure work of it, fold it to a neighbouring 
gentleman for 23. The plaintiff upon this 
complained to his landlord, who was wife 
enough to forbid the peoples angling, and or- 
dered an- Action to be brought againſt the de- 
fendant . G. and others who were in com 
pany with him. The rigbi of a free fſbery, 
which the plaintif now claimed, coming in 
queſtion, in order to try it, (as it tended to 
take away and deſtroy the innocent amuſe- 
ment of the inhabitants, which they had fo 
long enjoyed) ſome Freebolders and Copyholgers 
of the pariſh gave the defendants liberty to 
_ juſtify under them, as having a right of fiſhing 
in half the ſtream next to their lands; a thing 
that was adviſed, as abſolutely neceſſary, for 
the defendants to avail themſelves by. And 
the cauſe was tried upon this iſſue, folio near 160, 
which coſt the parties above 200 1. The plain- 
tiff ſucceeded under an old grant of the fiſhery, 
 B4zre, what did he gain by it? And guzre, 

it no method can be found out for trying ſuch a 
cauſe upon the general Iſſue with equal ad- 

vantage to the defendant ? | OD 


Of an Jue in Fat, or Fatt, 


An ue ariſing from the pleadings, is the 
next thing to be ſpoken of. An ue is ſaid 
to be joined, when there is a certain point or 

8 — matter 
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matter iſſuing out of the allegations of the 
plaintiff and "the defendant, which conſiſts of 
an affirmative on one ſide, and a negative on 
the other; and therefore it is called an ue from 
the French word Iſuer, to flow from. 

An Iſue is of two Kinds, viz. an Iſue in 
law, and an Iſſue in Fait, or Fat. An Iſſue 
in law is joined upon a demurrer, and the 
matter of law is to be determined by the 
Court (1). An que in Fait or Fa, is joined, 
when, as is before obſerved, there is an affirm- 
ation of a thing on one ide, and a zegation 
on the other, which fix a certain preciſe point 
to be tried by a Jury; as when the plaintiff 
declares that the defendant owes him 20/7. and 
the defendant pleads Vi debet, or that he 
owes the plaintiff nothing. Now whether he 
owes the plaintiff any thing or not, is the iſſue 
to be tried by the Jury (2). 


(1) As where one party avers the declaration or plea of 
his adverſary to be ſufficientin law to ſupport the complaint 
or defence, and the other avers the contrary ; in this cafe 
they are ſaid to be at iſſue on demurrer. A variety of 
iſſues In a have been given in the preceding pages, and 
we ſhall here ſubjoin the form of an iſſue in law. 

And the ſaid A. ſaith that the plea aforeſaid by him the ſaid 
B. in manner and form aforeſaid, above in his replication 
pleaded, and the matter in the ſame contained, are in no- 
wiſe ſufficient in law, Oc. and this he is ready to werify, 
And the ſaid A. according to the form of the ftatute Sc. 
foes to the Court here the cauſes of demurrer following, | 

to wit. that, Sc. And the afort/aid B. /aith that the 

Plea aforeſaid, by him the ſaid B. in manner and form 

aforeſaid, above in his replication pleaded, and the matter 

in the ſame contained, are good and ſufficient in law, Cc. 
avbich ſaid Plea, Cc. the Jaid B. is ready to werify. 

All demurrers muſt be figned by Counſel, and in the 
Lt Pleas this muſt be by a Serjeant. 

(z) Vid. 3 Blac. Com. 314. 


Ok 
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Ok making up an Jae in the King's 
Bench, 


The parties being at iſſue, all the pleadings 
that go to the making up of the iſſue, are to 
be joined together in form and order, that 
the ſame may be entered on the Iſſue Roll, 
taking them in courle as they were pleaded. 
Ic has been obſerved that anciently ſeveral diſ- 


tin& Rolls were made ule of, as the Imparlance 
Roll, the Plea Roll, &c. and from theſe they 


uſed to tranſcribe the ue, or Nie prius Roll, 
on the back of which they entered up the 
Judgment. But now as the proceedings are 


carried on by paper copies, the fue is made 


up from theſe copies; and then a copy there- 
of is given to the adverſe party on a treble 14. 
ſtamp paper (1). 

The method of making up the Iſſue is das 
in the King's Bench. 
If the ue is joined of the ſame Term that 


the Declaration is of, then the ſame is begun 


by a Memorandum, as introductory to the plead- 
ings; then follows the Declaration, next the 
Plea, without any form of an Imparlance, with 
the reſt of the Pleadings in order, and then the 
award of the Venire, thus: 


Hilary Term in zhe firſt year of the reign of 


1 George the Third. 
Lee (2). 


(1) This famp i is common to all pleadings. 
(z) Chief Clerk of the Court. 


Berkſhire, 


Fe... ogy” ny — — 


i 
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Berkſhire, to wit. He it remembered that on 
Wedneſday next after eight days of St. Hi- 
lary, (the fit return) in this ſame Term, 
before our Lord the King at Weſtminſter, 
A. B. f comes by R. B. I his Attorney, and - 


When this Court begun to take cognizance of 
Civil Actions by Bill, on the reaſons my Lord Coke 
obſerves, it might then have been thought neceſſary 
that it ſhould be certified to the Court on the trial of ſuch 
cauſes, that the ſuit was by Bill, and not by Original, the 
defendant being in the cu/ody of the Mar/balof the King's 
Marſhalſea; and therefore this Memorandum might have 
been framed for that purpoſe, and made part of the re- 
cord, leſt it ſhould be afterwards queſtioned whether the 
Court had a juriſdiction to take cognizance thereof, So 
that this Memorandum ſpeaks its own fignificancy, wiz. 
that the defendant being in caſfody of the Marſhal, the 
plaintiff came and filed his Bill againſt him, and gave 
Pledges to proſecute; and theſe Pledges being hereby cer- 
tified to have been given, is the reaſon why they are 
omitted at the end of the declaration in making up the 
the iſſue. But whatever the reaſon might have been that 
this Memorandum was uſed, what is it's preſent uſe? It is 
full of falſities, and ſerves only to lengthen the ue, and 
ſo far tends to heighten the coſts of entering it, and paſſing 
the record, Sc. See Notes before, and pop. > 
I The whole Term is reckoned but as one law-day, 

and though this relates to the firſt day of the 'Term, it 
is rather ſaid comes, than came, the preſent tenſe beſt 
agreeing with the Term-time. | 0 
1 The name of tine plaintiff's Attorney appears not in 
the pleadings, but by this Memorandum; and by the 
deſcription of the Court held before the Lord the King him- 
elf, and alſo the cauſe of Aion here ſet forth, (which is 

not mentioned in the Pleadings, but only in the Memoran- 
dum) it is molt reaſonable to ſuppoſe that, originally, the 
Memorandum was inſerted before the Bill filed, and likewiſe 
before the Declaration, which was delivered as a Copy of 
it: And if it muſt be till uſed, it is moſt proper to be 
uſed before the Declaration, notwithſtanding no Bill is 
fled, as it alleges. ET LES | 


brings 
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brings into the Court of our ſaid Lord the King, 
before the King bimſeli, now: here, his Bill 
againſt. C. D. being in the cuſtody of the Mar- 
bal of the Marſhalſea of our ſaid Lord the 
King, before. the King hinjeif, of a Plea of 
Treſpaſs on the Caſe, (as it is) and there are 
Pledges for the projecution thereof, to wit, 
John Doe and Richard Roe, which ſaid Bill 
follows in theſe words, to wit; Berkſhire, 20 
wit, A. B. complains of C. D. being in Be 
cuſtody of the Marſhal of the Marſhalſea of 
our Lord the King, before the King himſelf, 
for this, to wit, that whereas, ſo on to the 
end of the Declaration, omitting Pledges, 
Sc. and then the Plea in a new line, with the 
replication: and award of the Yenire, viz. 
And the ſaid C. D. by O. P. his Attorney, comes 
and defends the force and injury, when, &c. 
and ſaith that, (the Plea, verbatim) and 
thereupon he puts himſelf upon the country; 


and the ſaid A. B. doth the like; * Therefore 
let a Fury come thereupon before our Lord he | 


King at Weſtminſter, on 1 Py 
next 


* The award of the Fenire, when the parties are come to 
Nie, is ſuppoſed to be the act of the Court, and was then 


immediately entered on the ue Roell by the entering 


Clerks, and is now awarded ot courſe on the paper copy 
of the //ae by the Attorney, and ovght to be made return- 


able therein of the ſame Term. 


I The Venire was originally the only Procef that iſſued 
for bringing a Jury to try the cauſe. But after the Dz/- 
fringas was introduced for that purpoſe, the Yenire was, 
and is now made returnable ſome day before the trial: Ag 
if the cauſe is to be tried in Town, then the Venire is made 
returnable the firſt return, or ſome other return, before the 


Sittings, ſo that the Diftringas may bear Teſte on that re- 


turn day, and be FARO lome return day after the Sit- 
| * 


. mA ⅛˙.U- <0 ond owe arr 3 * 


upon. | 
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next ofter and who neither, * Sc. to 
recognize, Sc. f becauſe as well, &c. I the 
ame day is given to the ſaid parties there. 


Theſe Sc. J are contractions of the general 
words in the Writ of Venire, which is here 
awarded, and the words may as well be put at 


length, viz. And who are in no wiſe of kin, either 


to the ſaid A. B. or to the aforeſaid C. D.—to re- 


cognize upon their oath the whole truth of the pre- 


miſſes, — becauſe as well theſaid A. as the ſaid C. 
bave put themſelves upon that Jury, the ſame day 


is given to the ſaid parties there. 


tings the cauſe is intended to be tried at. Or if the cauſe 
is to be tried in the Country, then the Venire is made to 


dear Teſſe the fir or ſome other day in the Term preced- 


ing the Aſſizes, and is made returnable the laſt of that 
Term, in order that the Di/ringas may bear Teſe on that 
return day, and be made returnable the firſt return of the 
ſubſequent Term after the Aſſizes. This is ſuppoling the 
the Iſſue was made up of that preceding Term, if not, 
ſee poſt. Some Attornies leave a blank for the return of 
the Venire in the Copy of the ſue, and ſome make it re- 
turnable ſome day in the Term the Iſſue is joined, as it 


| ovght to be. 


* 'Theſe contractions being explained by the words at 
length, need here vo further enclairciſſement, other than 
facere recognitionem being rendered to recognize, it may be 
obſerved, that as cegritien is knowledge, acknowledgment, 
or opinion; ſo to recognize is to take knowledge of, by a 
well-weighing, or ſerious acknowledgment of the truth of 


the matter. 


1 For their juſt and impartial opinion of the matter 
which they come to recognize. c 
t The Dies Datus is the order of the Court to the 
Parties to come at the return of the Yenire before the - 
Court and Jurors to receive their opinion of the matter 
to be tried, which by the Iſſue they bad put themſelves 


This 


| . 
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This Memorandum, I preſume, was originally 
| Inſerted before the Bill filed, not only becauſe 
it is ſaid that the Acts of the Court were en- 
rered by way of memorandums, but the thing 
itſelf ſeems to declare it; conſequently it then 
related to the firſt day of the Term, or the 
very day of filing the Bill: but when they 
came to make up the Iſſue, perhaps two or three 
Terms afterwards, they varied the memorandum 

accordingly, and ſaid, | 


Berks, ſſ. Be it remembered, that in Hilary 
Term, laſt paſt, before our Lord the King at 
Weſtminſter, came A. B. by R. B. His Attor- 
ney, and brought into the Court of our ſaid Lord 
the King then there his certain Bill againſt 
C. D. being in the cuſtody of the Marſhal, ae | 
—The reſt as in the former one. 


But as the filing the Bill came to be left off, 
the Memorandum vas only uſed before the 
Iſſue, as at preſent; but ſtill it refers to a Bill 
ſuppoſed to be filed, and therefore now varies 
in four caſes, Dix. firſt, when the Declaration 
(or Bill) is of the ſame Term with the Iſſue, as 
in the firſt precedent; ſecondly, where it is ne- 
ceſſary to make it of a particular day in the ſame _ 
Term with the Iſſue, as where the cauſe of Action 
| aroſe after the firſt day of the Term, in which 


caaſe they only mention the certain day of filing it, 


thus: 


Berks, if. Be it ms that on Saturday 
next after eight days of St. Hilary, in this 
Jame Term, &c, as in the firſt precedent, 


K _ Thirdly, 
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Thirdly, Where the Declaration is of a pre- 
cedent Term, as we have ſeen by the ſecond 
precedent before; and fourthly, Where the De- 
claration is above four Terms before the Iſſue is 
made up, in which caſe they cannot fay——of 
Hilary Term laſt paſt, but, | 


Rs, a Be it remembered, that heretofore, 

that is to ſay, in the Term of St. Hilary in the 

_ year of the reign of our Sovereign Lord 

George the Third, now King of Great Britain, 

Sc. before our ſaid Lord the King at Weſt- 

minſter, came A. B. by R., B. his Attorney, 
Sc. ut ſupra. 


And whenever the 72 is made up of 
a Ferm ſubſequent to the Declaration, the 
Plea is entered with an Imparlance before * 
thus: | | 


Berks, ſſ. Be it remembered, that in Hilary 
Term laſt paſt, before our Lord the King at 
Weſtminſter, came A. R. by R. B. bis At- 
 torney, and brought into the Court of our ſaid 
Lord the King then there, his Bill againſt C. D. 
being in the cuſtody, &c.—The reſt as in the 
former one, then the Plea with the Imparl- 
ance. Aud now at this day, (that is to ſay) 
| | next after | (the firſt 
return of that Term the Iſſue is made up) 
in this ſame Term, to which day the ſaid C. 
had leave to imparle to the Bill afereſaid, and 
then to anſwer the ſame before our Lord the 
King at Weſtminſter, came as well the afore- 
aid A. by his Attorney aforeſaid, as the-Jaid C. 
by E. F. his Attorney; 3 and the Ou. E. * 
6 lbe 
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the force and i injury, when, &c. and ſaith that, 
he Plea verbatim, with the award of | 


the VJenire as before. 


1 Imparlance was formerly uſed in all 
caſes, becauſe in all caſes the defendant was 
entitled to it; and it was then uſual to enter 
ſuch Imparlance before the Plea upon the Plea 
roll, and which of courſe was of the very Term 
the Plea came in; and ſo when they came to tran- 
ſcribe the Ni Prius roll from the Plea roll, the 
Imparlance of courſe appeared to be of the Term 
the Plea came in, and thereby diſcovered the 
Term in which the Iſſue was joined; and as the 
plaintiff could not alter theſe entries, they were 
frequently obliged to make up the NM Prius 
roll from an old iſſue; in which caſe there 
were claimed extra fees by the Clerk of the 
Dockets and Clerk of the Treaſury, for poſt 
Term and a poſt Roll, Sc. But when theſe 


entries on the roll were "laid aſide, and Attornies © 


delivered their pleadings in paper, then they 
delivered the Plea without any Imparlance be- 
fore it, on purpoſe that the plaintiff's Attorney 
might make the entry of the Imparlance of the 

ſame Term he made up the Iſſue, (though the 
Plea was two or three Terms before then,) and 
thereby preſerve it from being an old Iſſue, in 
order to avoid paying ſuch exactions: For in- 
ſtance, the Declaration was of Eaſter Term, and 
the Plea of Trinity; the Iſſue was made up of 
Hilary following, and the Imparlance to the 
ſame Term; but it is ſaid this practice is not 

warranted by the proceedings. See more of Im- 


parlances, ante, p. 99. | 
8 | Tk 2 
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The Memorandum is to ſhew when the Bill 
was filed, or ſuppoſed to be ſo; and the Im- 
parlance, when the Plea came in, But of what 
neceſſary -uſe. is either? The Court of Common 
Pleas uſes neither one nor the other, as we ſhall 
fee; and it is very evident, by what was ob- 
ſerved | before, that the uſe of the entry of 
the Imparlance in this Court, only tends to 
create an expence in the Suit, not only in 
lengthening the Iſſue, but in unneceſſary fees 
to the Officers, and alſo by multiplying Conti- 
nuances n the Judgment roll, which ought to 
be avoided, for the ſake of plainneſs and perſpi- 
| - city. | | 


Of making up an Illue in the Common 


1 he Tue i in "ths Cigar 1 was en 
tranſcribed from the ſeveral rolls made uſe of 
in this Court; as the Appearance roll, the 
Imparlance roll, the Plea roll, Sc. from which 
they made up the Tue roll; from which rolls 
copies were uſed to be taken for the parties 
out of the Prothonozaries Office. And though 

the proceedings are now carried on by the 
 Attornies by paper copies, as in the King's Bench, 
where they firſt begun it, and introduced the 
ſame practice in this Court; yet, upon paſſing 
the record with the Prothonotary, or upon 
ſignipg a Nen Pros, entering a Diſcontinuance, 
; Oe. che Prothonotary is ſtill paid for the 
entries, as if entered on his rolls by his 
Clerks; and this, roll be yet in the 


Office, 
There- 


— 
7 3 
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Therefore the ue is now made up by the 


Attorney, by only copying over all the plead- 
ings in due courſe and order: as, firſt, the 


Declaration, then the Plea, then the Replication, 
Sc. and after all, the award of the Veniro. 


This is joining the Z/ue in a very ſimple and 


plain manner, without any unneceſſary or in- 
termediate entry, which is preſumed to be no 


part of the pleadings, as the entry of the 
Memorandum before the Declaration, and the 


Imparlance before the a in the King's Bench, 
thus: „„ 


Jones (1 =: Hilary Term, in the - 


gear of the reigu of King George the Second. 
Berkſhire, to wit. C. D. late of W. in the ſaid 


| County, 7, coman, was attached to anfever to 
A. B. in a Plea of Treſpaſs en the Caſe, &c. 
and whereupon the ſaid A, by R. B. bis 
Attorney, complains, that whereas the faid C. 
Sc. ſo on to the end of the e and 
then the Plea in a new line, thus: 


And the ſaid C. by E. F. his Attorney, comes 


and defends the force and injury, when, Fc. 
and ſaith that (the Plea, verbatim, and then 
in a new line, each ſubſequent pleading, if 


any) and of this be puts bimjelf upon the 


Conntry, and the ſazd A. doth the like; (then 
follows the award of the Venire,) therefore 


the Sheriff is cammanded, that be cauſe to come 


Here, on the morrow of the purification of the 
Bleſſed Mary, twelve, Sc. by whom, & c. 
X a i - 4 . ; ; 


[as (3) Prothonotary of the Comic | 
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and who neither, &c. to recognize, Sc. becauſe 
as well, c. 0 | 


Or they award the Venire in words at length, 
. | | | | 


Therefore the Sheriff is commanded that be 
cauſe to come bere, on the morrow of the pu- 
rification of the Bleſſed Mary, twelve free 
and lawful men of the body of his County, 
each of whom having 101. a year at the leaſt, 
in lands, tenement, or rents, by whom the 
truth of the matter may be the better known, 
and who are in no wiſe of kin, either to the 
Said A. or to the ſaid C. to make a certain 
Jury of the Country between the parties afore- 
aid, of the Plea aforeſaid, to recognize, upon 

their oath, the whole truth of the premiſes, 
becauſe as well the ſaid A. as the ſaid B. be- 
tween whom the difference is, have put them- 


ſelves upon that Jury (1). 


(1) From the above forms of Iſſues it appears, that all 
that is neceſſary in ordinary cafes to be ſtated, is, 1. The 
title of the Term when the Iſſue was joined; 2. A me- 
morandum (when by Bill) of the Term in which the De- 
claration was filed ; 3. The Declaration itſelf ; 4. An Im- 
parlance (if the Plea and Declaration were of different 
Terms); 5. The Plea and Replication till Iſſue; And, 


6. The award of the Yenire, We have ſaid in ordinary 


caſes, becauſe in particular caſes the Iſſue muſt be made up 
according to the. fact, as where there are two or more 


Iſſues; or where there being two defendants, one of 


them ſuffers judgment to go by default, and the other 
Pleads and the like, in which cates there are ſpecial ſug- 
geſtions on the iſſue and particular awards of the Venire. 
1 Sel, Prac. 387. Fideſome of thole ſpecial iffues, ibid. 
Vol: ii. Append. V. e A 


The 
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The * Dies datus, which is added in the 
King's Bench, is not uſed at all in the Common 
Pleas, on the return of the Venire, at this 
time; nor do they give a Dies datus even on 
the award of the Habeas Corpora, which is 
eaſily accounted for: And therefore why it is 
not uſed on either in the Common Pleas, and in 
the King's Bench on both, will be better conſi- 
dered in ſpeaking of the Jury Proceſſes, where 
the reaſon for this omiſſion in the Common Pleas 
will appear. | 2 | 
Though the form of the Writ of Yenire it- 
ſelf, except the return (1), is the very fame in 
both Courts; yet you ſee the award thereof, 
in the Common Pleas, is much more full than 
the award thereof in the K:ng's Bench. Now 
if we have reſpect to the Court the Writ is 
awarded by, and made returnable in, we may 
eaſily account from whence- this difference 
aroſe: As for inſtance, in the King's Bench the 
Writ is ſuppoled ro be awarded immediately 
by the King himſelf, who is ſuppoſed to be 
there in Court; therefore it is 7mperatively ſaid, 
Let a Jury come thereupon before, &c. now, 
let a Fury ſupply thoſe contractions of twelve, 
Sc. and by whom, Sc. But in the Common 
Pleas, where the Writ is awarded by the 
Court, by virtue of a commiſſion or dele- 


* A Dies datus is a day, or time of reſpite, given by 
the Court to the parties, from that Day to the Day given 
for them io appear again, and is uſed upon ſeveral 
occaſions; and whereſoever ſuch a time of reſpite is given, - 
it ſeems proper for a Dies datus to be entered, | 

(1) Ia the Common Pleas, this muit be on the certain re- 
turn days, but in the King's Bench (unleſs the proceedings 
are by Original) the return may be made on any day in 
Term. f 1 5 


K 4 | gated 
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gated power, it is ſaid, Therefore the Sheriff is 
commanded, viz. by virtue of that power, that 


Be cauſe to come, not by the poſſe comitatus, to 


force them, but by Sonos ſummoniteres (good 
ſummoners), or cauſe them to come Here, vix. 
at Weſtminſter, where the Court was ſettled 
twelve, &c, See Venire. 5 
Here we ſee an Iſſue joined in a very plain 
and ſimple form cloſed with an award of a 
full and inſtructive Precept to the Sheriff, to 
ſummon a Jury, to come and try that ue at 
Weſtminſter, where the Court was ſettled ; and 
then, all Trials being at the Bar, there was no 
other record made up than the ſue Roll it- 
ſelf; which, being in Court, was the proper 
record, on the back of which they entered 
up the Judgment. And thus it continued 
from the making of Magna Charta, as it 1s 


y preſumed, until the Statute of N Prius, com- 


monly called the Statute of Meſtminſter 2. 

This Statute was made by Edward the Firſt, 
1283, who firſt conſtituted Writs of Ni Prius 
in order that matters of lat might be tried 
in his own Courts at Weſtminſter, and matters 
of fact in the Country; for which purpoſe the 
Venire was made returnable ſome day in the 
next Term, on which return day the Sheriff 
was to return the Jury, unleſs the Juſtices itine- 
rantes prius tali die et loco venerint, c. And 
thus the clauſe of Ni Prius was firſt intro- 
duced in the Yenzre, and continued to be ſo 
from Edward the Firſt to the time of Edward 
the Third. | h 

The Venire commanded them to come 
into Court, fo tha} their appearance before the 

| PT gn | Juſtices 


Tu 
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Fa of Mixe, or Nifi Prius, was an ex 
cuſe for their non- appearance in Bank. And 
though no Iſſues were returned on the Veuire 
to make them appear at NI. Prius, yet the 
difficulty was ſo much the greater on them to 
appear afterwards at Meſiminſter, which they 
were obliged to do; for if they appeared not 
at NNifi Prius, nor at Weſtminſter, then iſſued 
the Habeas Corpora and Diftringas to bring 
them in, with ſues returned. By this we ſee 
the Habeas Corpora and Diſtringas iſſued through 
neceſſity, on a real default of the Jurors not 
appearing on the Venire, and not in that formal 
manner they do now. | 

King Henry the Second, in the 23d year of 
his reign, divided the Kingdom into fix parts, 
and to every part he aſſigned three Juſtices, 
called by Bracton, Itinerantes, and by Britton, 
Fuſtices in Eyre, to diſtinguiſh them from the 
others, who were called, Refidentes, Sedentes, 
and afterwards Fufticiarii de Banco, which title 
they now have. Theſe Juſtices in Eyre had 
their Circuits, not unlike our Aſſizes, and ſo 
continued until the reign of Edward the Third, 


about which time their authority began to 


decline, by inſtituting Juſtices of Allize and 
Wardens of the Peace, now called Juſtices of 
the Peace; and in the next reign (Richard 


the Second) the Juſtices of the Common Pleas 


were authorized to take Aſſizes, &c. So that 


the Juſtices appointed for taking the Afſizes 


were the Juſtices itinerant, who were appointed 


to go into every County for that purpoſe, by 


a ſpecial commiſſion, and not the Juſtices of 
the Common Pleas; for theſe, as my Lord Coke 
— had no power to take Aſſizes in the 

Country, 
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Country, until the Sth of Richard the Second, 
c. 2, being about 150 years after that Court 
was fettled at Weſtminſter. 

Now in order to diſcover how the Fenire, 
together with the Habeas Corpora and Diſtrin- 
gas, came to be made out of courſe, as they 
are now; and the clauſe of Ni Prius to be 
taken out of the Venire, and placed in the 
Habeas Corpora and Di/tringas ; it muſt be con- 
fidered that by the Statute of Marlebridge, (52 
H. 3. c. 11. 1267.) it was enacted, that after 
e man had put himſelf upon any Inqueſt, he ſhould 
bave but one * Eſſoin; but that Statute not 
limiting the time when the Eſſoin ſhould be 
taken, it uſed moſt frequently to be taken on 
the Habeas Corpora and Diftringas; for this 
reaſon, if the Jury did not appear at N/ Prins 
on the Venire, which often happened, and as 
no Iſſues were returned on the Venire, in calc 

they did not appear at Weſtminſter on the day 
in Bank, which was too expenſive and trou- 
bleſome for them to do, if they could avoid 
it; therefore they ſtood out until a Hebeas 
Corpora (or Diſtringas) iſſued ; and then, when 
they came to fave the penalty on the Habeas 
Corpora, (or Diſiringas, ) one of the parties / 
foined himlelf ; and the jury, after much expence 
and trouble, returned re infecta (1). 
Now in order to remedy this, it is ordered by 


the Statute of Veſiminſter 2. (13 E. 1. c. 27. 


i It has been mentioned, that an Ein was an excuſe 
i for a man's not appearing, and was allowed on divers occa- 
I fions, not only upon the return of the Original, but on 
| ; the return of the Fenire, Cc. and were grounded on 
divers cauſes, which were 7raver/able by the plaintiff. 


(s) G:48, H. C. P. 75. | 
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1285, 3 « That after any man hath put himſelf 
© on an Inqueſt, an Eoin ſhall be allowed him 
& at the next day, Peſtquam aliquis poſuerit ſe in 
% Inquiſitionem ad proximum diem, alloquetur 
« i Efſonium, ſed ad alios dies, &c. but all 


cc the following days, the taking the Ingueſt 
& ſhall not be delayed by the Z/oin, whether 


« he was efſoined before or no; neither ſhall 


© any Effoin be allowed after the day given 
ec prece partium, Sc.“ Now the Proximus 
Dies, after Iſſue joined, was the return of the 


Venire; and therefore, in order to get rid of 


the defendant's Eoin at Niſi Prius, they made 


the Venire returnable the * ſame Term the ue 
was joined; and by conſequence, when the 
defendant was to caſt an Eſſoin, he had no 
other day to do it by the words of the Sta- 
tute than on that return day; and by this 


they got rid of all the E/oins on the behalf of 
the defendant at Ni Prius; for as the Venire 


was made returnable the ſame Term the ſue 
was joined, 1t was made returnable in Court 
without any clauſe of Ni/ Prius in it, in order, 
as obſerved, to get rid of the defendant's Eoin 


at the next Aſſizes. And hence it was, that 


the Dies datus was omitted in the Common Pleas 
in the award of the Venire, (although it is ſtill 
uſed in the 4 King's Bench, becauſe the party 
being in Es the lame Term Iſſue was joined, 

5 continues 


* This ſhews Say the Return of the Yenire awarded at 


the cloſe of the Iſſue ſnould be of the ſame Term. 

At this time the King's Bench had but little to do in 
Civil Actions, and becauſe they had not buſineſs to 
fit the whole Term e Die in Diem, therefore they ad- 
journed from one day to another, and they gave a Day 
10 the parties to be preſent, when they ſat on the Je- 

| mire; 
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continues in Court by his Attorney (1). By this 
we may underſtand, that if the defendant ap- 
peared on the return of the Yerire, and did 
caſt an Eſſoin, it was allowed; and then he 
could not be again eſſoined on the return 
of the Habeas Corpora at the Aſſizes. But 
as it anſwered no end for the defendant to 
eſſoin himſelf on the return of the Yenire when 
the Jury did not appear, conſequently it dropt 
of courſe; and ſo having loſt his time to 
e/ſoin, by not appearing on the return of the 
Fenire, the Jury was of courſe reſpited, 
and a Habeas Corpora and Diftringas awarded, 
as appears by the Jurat on the record; and 
then by the words of the Statute the Inqueſt 
was to paſs, whether be was eſſained before or 
. And the reaſon why no Dies datus is 
given on the return of the Habeas Corpora to 
the parties, is, becauſe they were obliged to 
appear, or the Ingueſt ſhould paſs by default. 
We have obſerved that the Yenire originally 
was the only. Proceſs that iſſued for bringing 
in a Fury to try the cauſe; and the Writ it- 
felf, is a full and inſtructive precept for that 
purpoſe; and the Habeas Corpora and Diſtrin- 
gas. never iſſued but through neceflity, which 


wirt; but there was no day given to the parties on the 
Diſtringas, for the ſame reaſon as in the Commen Pleas, 
Dig. becauſe if the defendant did not appear, the Ingque/t 
might paſs by default; but now, though that Court is 
come into the ſame method of practice with the Common 
Pleas in teſpect to the iſſuing the Venire and Diftringas, 
we not only ſee a Dies datus on the Pesire, but likewiſe 
on the Diftriagas; but whether it be done with any Pro- 
priety or nat, would be ſome ſatis faction to knaw.-. 
1) C1. H. C. P. 75 Z 
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was not owing to any defect in the Writ it- 
ſelf, but to the defendant's being efoinable on 
the Jenire, which was a great hindrance to 
Juſtice; for if the defendant appeared and 
effoined himſelf, the Jury returned re infefs ; 
and if he did not appear, the Jury was obliged 
to appear in Bank (1). 

Another miſchief, it is ſaid, | viii this 
Proceſs, which was, that the parties not ſeeing 
the Pannel before- hand, could not be Progr to 
make their Challenge (2). 


Theſe miſchieſs might have been eaſily re- 


medied, by taking away the defendant's E/- 
foins, and ordering Iſſues to be returned on the 
Venirr; and likewiſe by ordering the Sheriff to 


make his return with the Pannel ſome certain 


days before the Aſſizes, and then the Venire 
might have continued the only Wrir, ſimple 
and plain in itſelf, for bringing on a Jury to 


try the cauſe, But inſtead of this, a ſtrange 
round-about way was taken, whereby the 


proceedings were multiplied, and the record 
lengthened, without any manner of reaſon; 
for wich. reſpe&t to the firſt miſchief, we have 
ſeen what a method in practice was had to take 


away the defendant's Eſoin at the Aſſizes. 


It was further endeavoured to be remedied by 
laying coſts on the defendant, where the 


plaintiff prevailed. But with reſpect to the 


Pannel, it had no remedy until the 42 Ed. 3. 
c. 1. whereby it is enacted, fit no Inqueſt 
« Hut Afize and Delivery of Gaols; ſball be 
« taken by Writ of Niſi Prius, before the names 


af 9 5 that ſhall paſs on the ke be 5 | 


(2) Gilb, E. C. P. 7b. (2) 22 77. 
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“ turned into Court. From this time they 
could no more place the clauſe of Niſi Prius in 
the Venire, as was directed by the Statute of 
Meſtminſter 2. and therefore it was taken out of 
the Yenire, and placed in the Habeas, Cor- 
pora and Diſtringas. And from hence theſe 
Wrirs began to be made out for Trial in the 
fame formal way as it is continued to this 
day. On the Yenire was returned the Fury, 
and then the Habeas Corpora and Diſtringas 
iſſued to bring them in. The award of the 
Habeas Corpora and Diſtringas appears by the 
Farata in the Record, but does not at all ap- 
pear on the Iſue roll, which is the proper record, 
the reaſon of which we ſhall ſee by-and-by (1). 
Ihe Statute of 42 Ed. 3. is ſaid (2) to have 
had many good effects: Firſt, the parties knew 
the names of the Jury; /econdly, the Venire 
being returned, the defendant had no Eoin 
on the Habeas Corpora and Diſtringas, but was 
_ obliged to appear, or elſe by Stat, Weſtmin- 
fer 2. the Inqueſt was taken by default; thirdly, 
the Jury on Nu Prius were fined, if they did 
not appear. But from hence the proceedings 
were multiplied by the common uſe of the 
. Habeas Corpora and Diſtringas, and the record 
lengthened by the Jurata. | 
We might here take a view of the Ni Prius 
roll, or what we now call the Record for Trial ; 
but it may help to underſtand it the better, if 
we endeavour to explain the old method of prac- 
tice a little further. 
Before the Statute of Ni Prius, there could 
be no occalion for a Ni Prius roll, or any 


(1) Gilb, H. C. P. 77. (2) 1hid. 78. 
other 
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other Record than the IJſue roll, on which 
the Judgment after trial was immediately 
entered up; but after the Statute of N 
Prius, the Clerks of the Treaſury made up 
a Roll from the ſue roll, which was called the 
Ni, Prius roll, as the other could not be carried 
out of the Treaſury, but was to remain a record 
of the proceedings. 
Now when 72 was joined, the Venire was 
thereby awarded to be returnable the laſt day of 
that Term, without any Ni prius in it (as uſed 
to be); and from that day the Habeas Corpora, 
or Diſtringas, was teſted, with the Ni prius 
therein, and returnable on the day in Bark, 
or the firſt day of the Term after the Aſſizes. 
But in caſe the parties did not go to trial at 
the next Aſſizes after Iſſue joined, or in caſe 
the Iſſue was not joined of an. iſſuable Term, 
then the Proceſs of Venire was continued by 
FVicecomes non migit breve, in this manner, viz. 
At which day came the ſaid parties, by their 
Attorneys aforeſaid, before his ſaid Majeſty's Juſ 
tices at Weſtminſter, and the Sheriff of the aid 
County bath not ſent back the ſaid Writ to him 
as aforeſoid direfted ; therefore the Sheriff, as 
before, is commanded. that he cauſe to come, c. 
and then there was a new Venire awarded on the 
Iſue roll. And thus the Yenire was continued 
from Term to Term, even to the Term wherein 
the Habeas Corpora or Diſtringas was teſted. 
But the award of the Habeas Corpora or Di/- 
tringas was never entered on the Plea, or ue 
roll, but only at the firſt day of the next Term 
- after the Aſſizes, when the Paſtea was returned, 
in entering up the Jazue they begun with. 
Poſtea 
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* Poftea continuato inde Proceſſu, which was 


à recital of the Continuance warranted by 
the Placita in the Ni Prius roll (1) : And the 


reaſon of this practice was this; if they had 
entered the award of the Habeas Corpora or 
Diſtringas, on the Plea or Iſue roll, and had 
not gone to trial, they muſt from thence have 


awarded an Alias and Pluries Habeas Corpora 


or Diſtringac, which would have ſeemed to 
have obliged the Jury to come in Terms per- 
haps not iſſuable; but the other continued the 
act of the Court as well; for Poſtea continuato 
inde Proceſſu ſhews on the Plea or Iſue roll, 
that the laſt award of the Venire was continued 
to the day in Bank by the Proceſs. And as 
it was neither expedient nor neceſſary to enter 
theſe Continuances of Vicecomes non miſit, &c. 
on the Ni. Prius roll or Record, therefore a 
general entry was thought neceſſary thereon. 
And this was done by the Placita between the 
award of the firſt Venire and the Furata, which 
ferved to ſhew the Judge of aſſize that it was 


an Iſſue continued to the laſt Term, and is now 


a warrant to the Officer to continue the Venire 


on the Iſſue Roll until then; for this Placita 


was of the Term next preceding the Aſſizes, 
and by conſequence was to the iſſuing the Ha- 
beas Corpora or Diſtringas (2). Hence it is that 
the Common Pleas uſe no Placita after the award 
of the firt Venire, when they go to trial the 


* Though this entry is yet uſed in the Xing's Bench, and 
that whether the Iſſue is tried the ſame Term or not, it 
has been long diſcontinued in the Common Pleas, there be- 
ing properly no Continuance neceſſary, but by Vic. non 
mifit, Oc. EY | gs : 

.cc... 59. (2) id. 80. 

: fame 
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fame Term that the ue is joined, for that 
would be apparently unneceſfary, ſince this 
Placita came in, inſtead of thefe Continuauces, 
and in this Caſe there is none. But in the 
King's Bench they always entered two Placita's, 
one at the top of the 797, and the other after 
the award of the Venire, though the Iſſue is 
tried the ſame Term it is Joined ; and for this 
reaſon it is certain that antiently the Continuances 
in that Court were from one day to another in 
the ſame Term; and not from Term to Term (1). 
And this they ſtill continue to do, though it is 
ſeemingly at this time apparently wrong; for 
in this Cafe the ſecond Placita is word for 
word with the firſt, conſequently it comes in 
very abruptly, and can have no meaning at all 
in it. c 
Faving ſaid thus much of the IJn¹e and 2 
mire awarded thereby, we ſhall now take a view 
of the Record for trial, by which the awards 
of the Habeas Corpors and Diftringas will ap- 
pear. | 


Df making up the Mili Prius Roll, or 
Record, | 


After the Statute of M % Prius the Clerks in 
the King's Bench, and the Prothonotaries in the 
Common Pleas, uſed to make up a M. Prius 
roll from the Iſue roll, and give it to the 

Attorney under their ſeal ba trial (2). But af- 
| ter 

(1) Gilb. H. 2 P. 80. 

(2) Fheſe were formerly entered in the jen French, 
and ſo continued to be, till 36 Ed. III. c. 15. by which 
it was e that they OO in future be entered ” | 

| the 
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ter Attornies took upon themſelves to carry on 
the proceedings by paper copies, they like- 
wiſe of courſe made up the Iſue roll, and Nif 
Prins roll (or Record, as we call it) for trial, 
and carrying them both wich the pleadings 
to the reſpective Officers, they examined them 
together; and keeping the Ye roll to file, 
they paſſed and fealed up the M/ Prius roll, 
(which they gave back to the Attorney) as 


extracted and made up by themſelves, being 
then paid for the ſeveral entries. And ſo the 


Record is ſtill ſuppoſed to be made up by theſe 
reſpective officers whoſe buſineſs it is, and 
who are to make up the proper Continuances 
thereon as the Acts of the Court. Now in 
making up the N/ Prius roll, as theſe officers 
uſed to do, the ſame is done in the following 
Manner : | | | | 


In the King's Bench. 


They firſt ingroſs in large hand a title 
thereto called a * Placita, i. e. Pleas, being 
the firſt word of that title; then in a new 
line is ingroſſed the ue, with the award of 
the Yenire, verbatim; then is added another 


the Latin tongue, and it was not till the 4th year of the laſt 
reign (except for a ſhort interval in the time of Cromwell) 
that they were inrolled in the Exgliſb language. 

* Pleas, Placita, are now taken for all Pleadings, De- 
bates, and Frials at Law, and are divided into Pleas 
of the Crown, and Common Pleas. So Pleas here ſig- 
nify Pleas or Debates had before our Lord the Kiog ar 
Weſtminſter ſuch a Term; Pleas in the King's Bench being 
always ſuppoſed to be had before the King himſelf. 


Placita; 
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* Placita; and after this ſecond Placita, in a 
new line, follows the Jurata, being the Re/pite 
of the Jury, (as ſuppaſed to have been ſum- 
moned by the Yenire,) the Adjournment of the 
cauſe, and the Award of the Diftringas Jura- 
tores; the Jurata being the act of the Court, 
grounded on a ſuppoſed default of the Jurors 
not coming on the Yenire, viz. | 


Pleas before our Lord the King at Weſtminſter, 
of the Term of St. Hilary, in the year 
of the reign of our Sovereign Lord George 
the Third, by the grace of God, of Great 
Britain, France, and Ireland, King, Defender 
of the Faith, Sc. 1765. Koll 25. 

- | 55 


Berkſhire, o wit. Be it remembered that on 
Medneſday next after eight days of St. Hi- 
lary in this ſame Term, before our Lord the 
King at Weſtminſter, came A. B. Sc. (1) 


* When the Cauſe is tried the ſame Term the Iſſue 1s 
joined, the ſecond Placita, as here, is word for word as 
the firſt; but if it is not tried the ſame Term Iſſue 1s 
joined, then the only difference will be, that the ft 
Placita will remain of the ſame Term Iſſoe was joined of, 
and the /econd muſt be of the Term it is tried, changing the 
name of the King, if the firſt ſhould be dead. It has 
been obſerved why two Placita's are uſed in this Court; 
but when it is tried the ſame Term, that reaſon will not 
hold good now, and it ſeems to come in very abruptly. 

(1) This Memorandum is where the ſuit is by Bill, 
when by Original it is omitted. The reaſon of which is, 
that as the original juriſdiftion of K. B. was for criminal of- 
fences only, it conſidered civil Actions, when by degrees it 
began to take cognizance of ſuch, as the bye- buſineſs of the 
Court, and therefore entered the proceedings by way of 
Memorandum, | | N 
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The Iſſue with the award of the Venire, ver- 
batim ; then the ſecond Placita. 


Pleas before our Lord the King at Weſtminſter, 


of the Term of St. Hilary, in the 
year of the reign of our Sovereign Lord 


George the Third, by the grace of God, 


/ Great Britain, France, and Ireland, King, 
Defender of the Faith, &c, 1765.—Then the 
Jurala. | | 


Berkſhire, 10 wit, The Jury between A. B. 
plaintiff, and C. D. defendant, of a Plea of 
Treſpaſs on the Caſe, (as it is) is“ reſpited 


before our Lord the King at Weſtminſter, un- 


#i1 f Monday next after fifteen days from the 


*The reaſon of this has been noted before. 

+ This is the adjournment-day, or day in Sant, being 
the firſt return-day after the trial, and conſequently the 
return day of the Diſringas; until four days after which, 


final judgment cannot be ſigned ; therefore the plaintiff. 


makes it recurnable as ſoon as conveniently may be after the 
day of trial; as if it is to be tried at the fittings within 
Term, then the return may be the firſt return- day after 
the ſittings in the ſame Term. But if it is to be tried at 
the ſittings after Term, or at the A/izes, then it is uſually 
made returnable the firſt return of the ſubſequent Term. 
It may happen that the cauſe, for particular reaſons, may 
be adjourned or put off by conſent, or otherwiſe, and not 
tried at the time firſt mentioned in the Jurata; and if in 
the country, it may be ſome Terms after, before it is 
tried; in which caſe, when it is to be brought on again 
for trial, the record muſt be re-ſealed, the N% Prius day, 
and the return of the Di/ringas mult be eraſed, and the 
new day of trial and return put in, which muſt be after 
the day of trial, as before obſerved. And as for the 


Terms intervening, between the award of the firſt Yenire 


and the return of the Di/ringas, they will be taken notice 
of, in entering up the judgment, by Coalinuances of the 


Frt Venire, by Vicecomes nen mifit breve, 
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day of Faſter, (the next return-day after the 
Trial,)“ unleſs his Majeſty's Juſtices, affigned 
20 hold the Aſſixes in the County aforeſaid, ſhall 
firſt come on Monday, the fifth day of March, 
at Reading in the ſaid County, according to the 
form of the Statute in that caſe made and 
provided, f for default of the Jurors becauſe 
none of them did appear, I therefore let the 
Sheriff have the bodies of the ſaid Jurors to 
make & the ſaid Jury between the parties 
aforeſaid, accordingly || the ſame day is given 
fo the parties aforeſaid at the ſame place, 


* Unle/s his Majeſty's Faſtices, &cy The Statute. of M/ 
Prius is the ſecond of Weftminſ/ter, 1285; but for Middleſex 
the Statute mult be meant to be the 18 Eig. c. 12. for be- 
fore that Statute there were no Juſtices of N Prius for Mid- 
aleſen; but Cauſes tried at Weſtminſter, before then, were 
tried at the Bar. 

+ For default of the Furore, Ic. Every Cauſe that is tried 
at Ni Prius, at this time, is tried through a /uppo/ed default 
of the Jurors not coming to Veſtminſter on the return of the 
Venire, where they were ſummoned to, and is the ground 
on which the Jurata is founded, for reſpiting ie Jury, and 
awarding the Di/ringas. „ | 

t Therefore let, c. imperatively ſaid, the King com- 
manding it. 85 8 8 
 F The Jaid (not a) Fury, becauſe they are ſuppoſed 
to be the /ame Jury as were before ſummoned, and no 
others. | | 

Il The ſame Day is given, &c. it being before obſerved 
why a Dies datus is added at the end of the Jurata in this 
Court. The 2yzreis, Whether it is necellary or not? and 
if neceſſary, Why is it omitted in the Common Pleas? A 
Dies datus was added to the award of the Venire, becauſe 
the defendant was originally e/oinabl? thereon ; and if he 
did not appear, he had a day of courſe to appear on the 
 Diftringas ; but if he did zo appear on the Diſtringas, the 
Inqueſt might be taken by default, and no other day could 
be given him ; then Why is a Dies datus added here ? 


* And 
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And be it known that the King's Writ in this 
caſe upon record was delivered to the Under- 
Sheriff of the County aforeſaid the twelfth day 
of February (the laſt day of the Term) in 
this ſame Term, before our Lord the King at 
Weſtminſter, fo be executed according to Law 
at his peril. | | 


If it is to be tried in Town, at the Sittings 


wichin or after Term, you ſay, 


Unleſs the King's right, truſiy, and well- beloved 
William Lord Mansfield, His Majeſty's Chief 
Juſtice, alſigned to hold Pleas before the King 
himſelf, ſball ſinſt come on Thurſday the 

day of February, at Weſtminſter 


Hall in the jaid Connty of Middleſex, accord- 


ing lo the form of the Statute, &c. 


And then, And be it known, as added for the 


Aſſizes, is omitted; but guære the Reaſon for 


it? See note infra, 


* And be it known, Sc. The Diſftringas, being awarded 


on default of the Jurors not coming to Meſiminſter on 
the return cf the Venire, is here ſaid to be given the laſt 
day of the /ame Term, to the Under-Sheriff to be execut- 
ed, Sc. If this is a neceſſary part of the Furata, Why is 
it omitted, if the canſe is to be tried in Middleſex ? Where 
is the difference, iccing every cauſe that is tried in Mid- 


. dleſex is by Mi Prius, as well as in the country? (except- 


ing trials at bar, which is out of the common way.) And 
yet in town cauſes this clauſe is always direQed to be left 


out, in both Courts, though there ſeems to be as much 


reaſon for the uſe of it in tawn as there is for the 
county. | 
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Ot making up the Nift Prius Noll on 


Record, in the Common Pleas. 


The making up the Record in the Common 
Pleas is likewiſe done after the ſame manner 
with a Placita Fe proper for this Con 
ig. 


Pleas at Weſtmimſter, before Sir Charles Pratt, 
Kut. and his brethren, Juſtices of our Lord 
the King of the * Bench, of the Term of St. 


Hilary, in the | year of the reign 


of our Sovereign Lord George the Third, &c. 
Roll. Jones, 


Berkſhire, % wit. C. D. late of W. in the 
aid County, Yeoman, was attached to anſwer 
0 A. B. of a Plea of Treſpoſs ne the Caſe, 

Sc. And whereupon the ſaid A. by R. B. 
his Attorney, complains, that, Se. ſo on 
with the IJſue and the award of the Lenire, 
verbatim; after which they leave a ſpace 
for a T ſecond Placita, if needful, (as on the 

change 


* Of the Bench, Cc. in a certain place according to 
Magna Charta, where Common Pleas were to be held by 
his Majeſty's Juſtices, and therefore called . of the 
Bench. 

+ Second Placita, Ic. As this ſecond Placita came in as 
a general entry, inſtead of the Continuances on the ue 
roll, and which were thought neither neceſſary nor expe- 
dient to be entered on the Ni Prius roll; ſo where there 
was no Continuance at all, as when the cauſe was tried of 
the /ame Term the ue was joined, there was no occaſion 
for a ſecond Placita, unleſs at the death or change of the 
Chief Juſtice, &c. Therefore when the Cauſe is intended 
to be tried the /ame Term the I ue is joined, there is no /e- 
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change or death of the Chief Juſtice; or if 
the cauſe is not tried of the ſame term 
mentioned in the irt Placita, in which 
caſes only they uſe a ſecond Placita,) and 
after ſuch ſpace, they enter the Jurata, be- 
ing the Adjournment of the caule, reſpite of 
the Jury, and award of the Habeas Corpora 
Juralorum, . 


Berkſhire, 70 wit. The Jury between A. B. 


plaintiff, and C. D. late of W. in the ſaid 


County, Yeoman, in a Plea of Treſpaſs on the 
Caſe, is reſpited bere until fifteen days from 
the day of Eafter, unleſs his Majeſty's Fuſ- 
tices, alſigned to hold the Aſſizes in the ſaid 
County of B. according to the form of the Sta- 


tute in that caſe made and provided, fhall firſt 


come on Monday the fifth day of March, at 
R. in the ſaid County, for default of the Ju- 
rors becauſe none came ; therefore let the She- 
riff have the bodies of the ſeveral perſons 
mentioned in the Panne! annexed to the Writ 
„ Habeas Corpora Juratorum, 7% him di- 
rected, to make a Jury between the ſaid par- 
ties of the Plea aforeſaid. * And be it known 
that th2 Fuſtices here in Court, in this ſame 
Term, delivered a Writ thereupon to the Under- 
Sheriff of the ſaid County, to be executed i in due 


Jore of Law, &c, 


cond Placita, but only a ſpace left to add it, in caſe the 


cauſe ſhould not be tried, or in caſe of the death or change 
of the Chief Juſtice in the ſame Term. 


* And be it known, Sc. See the note hereon in the 
King's Bench, . | 
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If to be tried in | Town at che ſittings, you 
ſay, 


Unleſs Sir Charles Pratt, Knight, his Majeſty's 
Chief Juſtice of the Bench here, aſſigned to 
bold Pleas at Weſtminſter, according to the 
form of the Statute in that Caſe made and 


provided, ſhall come before, on be 


day of February, at Weſtminſter 
aforeſaid, in the Great Hall of Pleas there, com- 
monly called Weſtminſter Hall, in the ſaid 
County of Middleſex, for Default, Se. 


And then, Aud be it known, Sc. is omitted 
here, as 1t is in che Ki ing s Bench, 


Reſpect being had to the Courts the Di/- 
tringas and Habeas Corpora are awarded by, and 
made returnable in, there appears no material 
difference in the awards thereof, any more 
than there is of the Venire. Both contain, in 
brief, the ſubſtance of the reſpective Writs; 
and as the Venire in both Courts is the ſame, 


except in the return, ſo the Diſtringas and 
Habeas Corpora are to one and the ſame pur- 


port and effect, though called by different 
names, viz. Diftringas in the King's Bench, 


from that word formerly uſed therein, Præc. 
tibi quod Diſtringas, &c. Jur. ſum. Ic. And 
Habeas Corpora in the Common Pleas, from thoſe 


words in the Writ, Præc. tibi quod Habeas 


Corpora coram Juſt. Sc. Jur. ſum. Sc. Both 


iſſue on a ſuppoſed default of the Jurors not 
appearing on the return of the Venire, (it is 
12 through a /zppo/ed default, for in fact, origi- 
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nally theſe Writs were not grounded on a ſup- 
poſition only, as they are now, but on a real de- 


fault;) and therefore the Courts, by virtue of 


the Statute of NV Prius, adjourned the cauſe 


to a future day, and gave a reſpite to the Jury 


until then, in order that the cauſe ſhould be 
tried in the proper County, before the Juſtices 
of Ni Prius; for which purpoſe theſe Writs 
are awarded, thereby commanding the Sheriff 


to have the Jury before them at Weſtminſter, 
at the return thereof, anleſs his Majeſty's Fuſtices 


&fjigned to hold the Afizes, ſhall firſt come on ſuch 
a day and place, &c. | 

The Record 1s the ſum of the whole Pro- 
ceſs; therefore fully to diſſect and examine 
every particular part of it, from the firſt Pla- 
cita to the Jurata, together with the ſeveral 
matters and things to which it relates, would 
afford much pleaſure and profit to a curious 
inquirer, as the ſame may be done with much 
more exactneſs and nicety than here is pre- 


tended to be, and many things now unno- 
ticed would be accounted for (1); and then, thoſe 


things which now appear ſo obſcure and un- 


intelligible, might ſeem to have been one time 


material, though they are now become obſolete 


and unneceſſary. 
But to go on; the next 9 to be conſi- 


dered in the Suit is the Jury Proceſſes, that is, 
the Venire, the Diſtringas, and the Habeas Cor- 


Fora. For this purpoſe a view of theſe Writs 
in the preſent printed forms will be neceſſary, 
as in all probability they are the ſame in ſub- 


(1) See this done (though briefly) with great perſpicuity 
and learniag, 3 Blac. Com. 379. et ſeq. Via allo Sel. Prac. 

vol, 15 chap. ix, and Appendix to vol. II. 
ſtance, 
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ſtance, if not in form, that they were many 

hundred years paſt. And hence will appear 
whether any reaſon can be aſſigned why two 
ſuch Writs, as are now made out to nick with 
the occaſion, are ſtill neceſſary; or whether 
the Yenire alone may not be made ſufficient to 
bring a Jury together to try a cauſe, and fully 
anſwer the end of both; ſo that the record 
may be ſhortened by ſtriking out the Jaurat. 
and much expence ſaved to the parties in the 
Suit. 


The Uenire in the King's Bench. 


GEORGE be Third, Sc. to the Sheriff of 
Berkſhire, greeting. We command you, that you 
* cauſe to come before F Us at Weſtminſter (1), 
on I Wedneſday zext after eight days of the 


Cauſe to come, Sc. not by the Poe Comitatus, to 
compel them, but per bonos Summonitores, to warn them 
to come. And here two things, ſays Lord Coke, are 
to be obſerved; firſt, that the Summoners muſt be Soi, 
i. . fide dignt ut waleant Ligitimum Te eftimonium per- 
hibere, cum inde per Fuſticiarios fuerunt requifiti. Secondly, 
It is ſpoken in the plural number, per bonos Summonitores, 
and therefore there muſt be two at leaſt. 

+ Before us, Oc. the King, as obſerved, being ſup- 


poſed to fit in this Court in perſon ; all Writs returnable : 


therein, are returnable before himſelf ; whereas in the 
Common Pleas, they are made returnable before his Juſtices 
at Weſiminſter, c. 

(1) If che action be commenced by Original, the Venire 
or Diſtringas may be returnable whereſoever we ſhall then be 
in England. 1 Sel. Prac. 435. The reafon of this will appear 
from what has been before obſerved reſpeQing. this Court, 
Vide p. 2. et /eq. 

t Some return-day before the day of trial, The 
Writ ſhould be teſted the firlt day of that Term the Iſſue is 
joined of. See under Award of Venire. 

puriſi- 
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purification of the bleſſed Virgin Mary, *fwpeloe 
T free and 75 lawful men & of the body of your 
| County, 


it * Tavelve, Sc. A Trial by a Fury, and the number zavelve_ 
i is more ancient than any written law we have. That it was 
x 1 in uſe in the Saxon times, is manifeſt from the laws of King 
j £thelred, made at Vanatinga, [Vanting, Wanatinge,] now 
i anlage, in Berks, which ſpeak thus: I all Hundreds, | | 
4 let there be Aſſemblies, and twelve Freemen of the moſt an- | N 
1 & czent, together (cum Præpoſito, in Saxon ge pe pa] with 
1 « re Reeve of the Hundred, ſhall ſucar not to condemn the 
innocent, nor ab/olve the guilty.” The County and Hun- 
dred Courts were the Courts wherein Cauſes between par- 
ty and party were chiefly heard and determined by a Jury ; 
and the main reaſon of the great ſilence of a trial by a 
Jury before or in the Saxons time, by our writers, may 
be that the vulgar purgations [the Ordales] were notwith- 
ſtanding the moſt uſual means of trying perſons, and eſpe- 
cially in criminal affairs. Theſe were of divers forts, and 
then every where in uſe; and Sir Matthew Hale ſays, 
% That in all the time of King John the purgations per Ig- 
& nem et Aquam, or the Trial by Ordeal, continued, as appears 
« by frequent entries upon the Rolls. But it ſeems to have 
«c ented with this King, for I do not find it in uſe in any time 
« afterwards (1).” And N. B. Although it be 7aveive in 
the Writ, yet by ancient cuſtom the Sheriff muſt return 
243 ſo that, in this caſe, ge and ancient cutom maketh 
Law. Co. Liit. 115.8. | 
+ Free, Oc. The tenure by FVillainage came in with 
the Saxons; conſequently, before then, there could be no 
ſuch diſtinction as between Free and Bonamen but after- 
wards during the continuance of that tenure, Villains, 
being ſubject to the wills of their Lords, were not to be 
put on Juries. So careful was the law in chooſing a free 
Jury, not ſubje& to the influence of any perſon! But 
lince the aboliſhing that tenure by ſtat. 12 Car, 2. other 
conſtructions are improperly made of this word free, as to 
be free from prejudice, envy, Ce. 3 
i Lawful, Sc. That is men ſubject to the laws 
of the land; and there fore not aliens, nor outlaws, Sc. 
& Of the Bedy, Sc. This was ordered ſo lately as the 
4 © 5 dnne ; before which time, the Jury uſed to be 


1 | (1) The trial by Ordeal was aboliſhed by order of Council in the reign 
14 of Hen. 3. Spcim. 326. 
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County, each of whom having * ten pounds a 
year at the leaſt in lands, tenements, or rents, 
by «whom the truth of the matter may be the 
better known, and who are in no wiſe of f kin 
either to A. B. the plaintiff, or C. D. the 
defendant, to I make. a certain Jury of the 
County between the parties aforeſaid, of a 
Plea of Treſpaſs en the Caſe, becauſe as well 
the ſaid C. D. as the aforeſaid A. between 
whom the . 75, 8 Dave put HOO 


awarded from the Yi/ze or neighbourhood, as town, 
pariſh, or hundred, Sc. and the reaſon was, becauſe 
Qui wicinus facti wicini preſumitur ſcire. And then the 
Writ run, Homines de vicineto de V. in Com, tuo. But 
as a Jury was often wanting for waat of Hurdre7ors, 
duly qualified, it was ordered by this Statute . that 
the Jury ſhould be awarded oat of the Body of the 
County. Vid. alſo 24 Geo. 2. c. 18. 

* Ten Pounds, Oc. that from their worth they might be 
able to bear their expence, and Joſs of time in their 
attendance on the trial; and not, that Hore/fy and Fuſe 
tice were not to found among the poorer fort of peo- 


ple. By the Statute of Veſtminſter 2. c. 38. it was to be 


205. only, By 21 Ed. 1. 40s. By 35 H. 8. the form of 
the Writ is deſcribed to be, - Præcipimus, Sc. quod Ve- 
nire facias, Oc. quorum quaiibet habeat 40 Solid", Sc. 
ad minus per quos Rei veritas, Sc. By 27 El. 41. and by 
4 SS V. M. 10/. and 61. in Wales, as it remains at this 
time. Bat guere, if 20s, the 13 E. 1. was not more worth 
than 10. now? 

+ No aue of lin, Oc. an excellent care in the law, 
both in reſpect to che Jury and parties; for the being of 
tin would be apt to render their judgment fuipicious of 
partiality. 

t To make a certain Jury, Sc. ad Necegnixandum. 
'The words in the award of the Writ are here rendered 
to make a certain Fury, becauſe the Jury was ſome time 
called Recognitores, as Recegnitores Aſixæ in ailize. 


$ Have put, Sc. i. e. have ſubmitted themieives, and 


the matter in diſpute, to their judgment and opinion. 
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upon that Jury: and have you there the names 
of the Furors, and this Writ. Witneſs Wil- 


lam Lord Mansfield, at Weſtminſter, the 


23d day of January in the (1) 
dear of our reign (2). 


Lee. 


The Uenire in the Common Pleas, 


GEORGE, Sc. To the Sheriff of Berkſhire, 


greeting, We command you, that you cauſe 
to come before our Juſtices at Weſtminſter, 
in eight days of the Purification of the 
blefſed Mary, twelve free, Sc. who are in 
no wiſe of kin either to A. B. the plaintiff, 
or C. D. late of W. in your County, Yeoman, 
the defendant, to make, &©c. Witneſs Sir 
Charles Pratt, Kut. at Weſtminſter, the 


23d day of January in the (3) 
year of our reign. X Jones. 


(1) The Yenire in K. B. muſt be teſted on the firſt return 
of the Term in which the cauſe is to be tried, if in Lon- 
don, and returnable on any return-day before trial ; but 
if at the aſſizes, it muſt be teſted on the firſt return-day pre- 
ceding the aſlizes, and returnable the laſt day of that Term. 
1 Sel. Prac. 431. 

(2) It is obſervable that in the Tie s Bench the Venire 1s 
only ſealed, but in the Common Pleas, it is allo ſigned by 
the Prothonotary. 

3) In C. P. the Venire wel be teſted, if in Term, the 
grit return of the Term in which the cauſe is to be tried, 
if it is to be tried in London, and returnable on ſome day 
before trial; but if after Term, it may be teſted the firſt 
day of Term, and returnable the laſt general return-day. 
PS if the cauſe is to be tried at the aſſizes, it muſt be 
teſted the firſt return day of the Term preceding the aſſizes, 
und returnable the laſt day of that Term. 1 Sel. 


Prac. 431. 
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The Venire in this Court is the very ſame 


as in the King's Rench, except in the return, 
and the adding the defendant's addition to his 


name. 


The Diſtringas in the King's Bench. 
GEORGE, Sc. To the Sheriff of B. greeting. 


le command you, that you diſtrain the bodies 
of the ſeveral perſons * named in the Pannet 


hereunto annexed, f Furors 3 in our 
Court before Us, between A. B. plaintiff, and 
C. D. defendant, I by all their lands and 
chattels in your Bailiwick, ſs that neither they 
nor any of them do intermeddle therewith, 
until you ſhall have other command from Us 
in that behalf, and that you an fewer Us for the 


* Named in the Po &c. Till lately the Writ run, 
Præcipimus tibi quod diſtringas A. B. de, Fc. C. D. de— 
E. F. de —, Oc. naming the whole 24 with their addi- 


tions, as they were named in the Paunel returned on the 


Venire; for the return to the Yenire was 1inftruftions to 
the attorney to make out the Di/ringas by: but now, as 
the like Pannel is returned in both Writs, the Sheriff will 
return the Diſtringas without the Yenire, ſo as he is paid 
for the returns of both; by which the Venire is become al- 


moſt uſeleſs, and is ſeldom made out at all in the King's 


Bench. 

+ Jurors ſummoned Sc. as ſuppoſed by the Yenire ; for 
by bite Wet minſter 2. None ſpall be put on Furies but ſuch as 
abere before ſummoned. It is well known the jurors are ſum- 
moned of courſe, by the Sheriff, without either Writ, un- 
leſs it 15 a Special Jury. 

+ By all their lands, Sc. It would be a ſevere diſt: eſs 


on the Jurors, if this Writ was to be executed literally. The 


Jues 


Habeas Corfora has no ſuch clauſe. 
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Tues of the ſame, ſo that yon have their bodies 
before us at Weſtminſter, * on 

next after jifteen days from the day of Faſter, 
+ or before our Fuſiices afſigned to hold the 
Aſſizes in your County, if they ſhall firſt come, 
on Monday the fifth day of March af R 
in your County, according to the ferm of the 
Statute in that caſe made and provided, to 
make 4 certain Jury between the ſaid parties, 
of a Plea of Treſpaſs on the Cafe, and to 
hear their Judgments of many defaults ; J and 
have you there the names of the Furors and this 


Writ. Witneſs, Sc. (1) 
If for Middleſex, you ſay, 


Or beſore our truſty and well-beloved W. IL. M. 
Ae nec to bold Pleas in Our Court before Us, 


* On, ©c. The Writ ſhould bear z2//e on the return day 
of the Venire, and be made returnable on tome day after 
the trial; if tried at Ni/7 Prius, it is uſually the fi:it return 
of the next Term (2). 

+ Or before, Sc. This N% Prius clauſe is the moſt 
material part of this Writ, and before the 42 of Ed. 3, 
it vied to be inſerted in the Venire; for, until then, the 
a Hoa and Habeas Corpora never iſſued but of ne- 

C:liit 
t 474 have you there the Names, Oc. This is omit- 
ted in the Habeas Corpora, and with good reaſon; for 
their names having been before returned into Court by the 
Venire, as this Writ itſelf declares, Jurors ſummoned, Fc. 
therefore this part ſeems quit? fuperfluous, oY 

(1) The Difringas in the King's Bench, as we obſerved _ 
before of the Yexire, is only ſealed ; whilſt that in the 
Common Pleas (called the Habeas Cortora) i is ſigned alſo, 


(2) If the Action be commenced by Original, the 7/::us and Dipringas . 6 
may be made e RAY Sc. e 
if 
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if be ſhall comeen the 
day of art Weſtminſter in the ſaid 
County. 1 | 

If for London, 


At Guildhall of the City of London æforgſaid. 


The Habeas Corpora in the Common | 
| Pleas. ED 


GEORGE, Sc. To the Sheriff of B. greeting, 
We command you, that you have before our 
Fuſtices at Weſtminſter, in fifteen days from 
the day of Eaſter, or before our Fuſtices aſ- 
Agned to hold the Aſixes in your County, ac= 
cording to the form of the Statute in that caſe 
made and provided, if on Monday the fifth 
day of March at R. in your ſaid County, they 
ſhall firſt come, the bodies of the ſeveral per- 
ſons named in the Pannel to this Writ annexed, 
being the Furors ſummoned in our Court, be- 
fore our Juſtices at Weſtminſter, Between 
A. B. plaintiff, and C. D. late of W. in your 
County, Yeoman, defendant, of a Plea of Treſ- 
"paſs on the caſe, to make that Jury; and have 
you there this Writ, Witneſs, &c.(1) 


(1) If the cauſe be to be tried in London or Middle/ex in 
Term, this muſt be teſted on the return of the Yerive; and 
| returnable the next return-day after trial; and if after 
Term, it muſt be teſted on the guarto die poft of the return 
of the Venire, and returnable the firſt general return after 
trial. If the cauſe be tried at the aſſizes, it muſt be teſted 
on the return of the Venire, and returnable the firſt return 
of the next Term after the aſſizes. 1 Cel. Prac. 432 
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If for Middleſex, you ſay, 


Or before our faithful and well-beloved Sir 
C. Pratt, Knight, our Chief Juſtice of our Court 
of the Bench, appointed according to the form 
of the Statute in that caſe made and provided, 
if on the day of 
at Weſtminſter in your County, he Dall Ant 
came, the bodies, &c, 


For Loudon, 


FF on 3 day of 


at Guildhall of the City of "os, ga, 
Be ſhall fi, &c. (1) 


Though the tenor and intent of theſe two 
Writs are for one and the ſame purpoſe, that 
is, to conſtrain the Jurors to appear, who had 
before been ſummoned, and had made de- 
fault; yet we ſee the Diftringas is more full 
ind compulſory than the Habeas Corpora. The 


Habeas Corpora is plain and N _ yet 


(1) If at the AM 
Or before our Juſtices aſfigned to hold the ds is your Coun- 

ty, if \ they ſhall firſt come, Sc. 

If the cauie of Action ariſe in a County Palatine, as 
Cheer, and the Fenue be laid there, the trial muſt be had by a 
Jury of the Palatinate; but as the King's Writs do not run 
in Palatine places, the record is ſent to the Juſtices of the 
County Palatine by a Writ of Mittimut, which commands. 


them to cauſe a Jury to be ſummoned to try the iſſue: he- 


tween the parties, and to return the ſame when tried, te 
the Courts at Mefminſter, for the litigants to Have judg- 

ment thereon. 4 Sel. Prac. 436. 

If the Venue be laid in Walts, the aiv i is awarded 
into the next Engliſb County where the King's Writs run, 


2 Sheriff of an Engl i County haying no . in 


that Palatinate. 1 7. K. 368. 


| Bgnificant ; 1 


8 > £ 1 Poli ww, 


8 „ 
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ſignificant; very conciſe, and yet full and ſuf- 
ficiently inſtructive, without any ſuch compul- 
ſory matter as the Diſtringas is ſtuffed with; 

as Diſtrain, &c. by all their Lands and Chat- 
tels, Sc. Jo that neither they, nor any other for 
them, do intermeddle therewith, c. until, &c. 


and that you anfwer Us for the Iſſues of the ſame, 
Jo that, Sc. It may be preſumed that the 


King's Bench, inſtead of taking a precedent 
from the Habeas Corpora, (wherein the only 
difference neceſſary to have been made would 
have been the making it returnable Before Us, 
inſtead of before our Tuftices, ) might think pro- 
per to uſe the fame form in Civil caſes, which 
they before had uſed in Criminal, But with- 
out deſcanting on the form, let us conſider 
the uſe, and ſee if the ſame neceſſity remains, 


for uling two ſuch Writs for trial, as there for- 
merly did. 


It has been obſerved, that after the Sams 
of Nifi Prius, until the 43 Ed. 3. the Yenire 


was the only general Proceſs that iſſued to bring 


in a Jury, and in which the Ny Prius clauſe 


was inſerted; and if the parties appeared, they 
went to trial thereon. And the reaſons for 


uſing or, introducing the other Writs, were 


_ .. theſe: 


Firſt, = the Jury was ww out of the 


Viſne, it ſometimes happened that, for want 


of Hundredors, a full Jury. did not apppear ;z 


in which caſe the Jury were obliged by the 
- Writ to appear in Bank; but this they ſeldom 
did, becauſe no Iſſues were returned on the 
Venire; therefore this was the common caſe 
in which the Diſtringas and Habeas Corpora iſ- 


ſved to Wins them in. But this reaſon will 
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fail now, becauſe the Jury are awarded out of 
the body of the County, and a full Jury ſeldom 
fails to“ appear. 

_ Secondly, If the Jury appeared at the A 


fizes on the Venire, the defendant might in 


himſelf; which if he did, the Jury, as to 
that cable, returned re infecta, and the cauſe 
was adjourned to Meſtminſter. Now in or- 
der to get rid of the defendant's Eoin at 
Nifi Prius, they made the Venire returnable 
in the ſame Term the ue was joined, inſtead 
of the ſubſequent Term after the Afiizes, 
and then iſſued out the Diſtringas or Ha- 
beas Corpora returnable the ſubſequent Term, 
with the Ny Prius therein; on which the 
defendant had no Effoin allowed. (Vide ante, 
p. 130.) And this almoſt introduced the for- 
mal manner of making out theſe two Writs 
for Trial, even as we do now. This, how- 
ever, was not the conſtant practice, for they 


ſometimes went to Trial on the Yenire, and 


only iſſued out the Diſtringas or Habeas Corpora 
when it was thought the defendant would take 
the advantage of his liberty to caſt an Eoin. 
But even this is ſo long ago as upwards of 400 
years ſince; and the manner of efſoinivg, nay 
the thing itfelf, 1s obſolete and forgotten, and 
can therefore be no reaſon why the Venire alone 
is not at preſent a ſufficient Proceſs with the Ni 
Prius therein, to ſummons a Jury, and go to 
trial on. 

Thirdly, It was complained that the Santis; 
by not ſeeing the Pannel before-hand, could not 
be prepared to make their challenges ; ; there- 


And in caſe they do, AY may be ſupplied by a Tales, 
as ing Each P. 173. 


fore, 


* 
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fore, to remedy this, it was enacted by the 
42 Ed. 3. c. 11. (near 400 years ſince,) “ That 
c no inqueſt but, &c. ſhould be taken by Writ of 
« Niſi Prius, before the names of them that were 
cc to paſs on the inqueſt ſhould be returned into 
&« Court.” This fully eſtabliſhed the two Writs 
as neceſſary for trial; for from hence they could 
no longer place the Nj ſ½ Prius clauſe in the Venire, 
but it was taken out and placed in the Diſtrin- 
gas and Habeas Corpora; and all the uſe that. 
was now made of the Venire, was, to get a Pan- 
nel of a Jury returned into Court by the Sheriff, 
on which the Jury was ſaid to be impannelled; 
and the names of the Jury, as returned in the 

Pannel, were inſerted in the Diſtringas and 
Habeas Corpora, and then ſummoned thereon by 
the Sheriff. 

But this practice having been long diſuſed, 
the Venire is become uſeleſs, and may or may 
not be made out in the King's Bench, If 
made out, it is moſt uſually returned toge- 
ther with the Diſtringas, and not before; or if 
not made out at all, the Sheriff conn the 
ſame return by his Pannel to the Diſtringas, 
and is then paid for both returns at once, 
whereby the Attorney ſaves the profits of the 
Writ to himſelf, What uſe is made of it in 
the Common Pleas, but to pay the Clerk of the 
Habeas Corpora his fees? How does the de- 
fendant ſee the Pannel any time the ſooner, as 
the R has the poſſeſſion of it even to the 
trial, Sc.? 

It is very evident the Writ is 1 
merely formal and uſeleſs; and therefore if 
one Writ can be ſaved, and if every cauſe 
is removed, by diſuſe or otherwiſe, for the 
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neceſſity of two Writs, why ſhould not the 
Venire alone (as it originally was and may) be 
eſtabliſned as the only one for the Sheriff to 
ſummon a Jury on, eſpecially as it is evident 


that it is (at leaſt it may be made) a full and 
inſtructive precept for that purpoſe? And if 


ſo, why ſhould any thing be retained that is 
ſuperfluous, and may be ſpared, and only tends 
to perplex the proceedings, and multiply coſts ? 
The benefits that would ariſe, by eſtabliſhing 
the Venirèe as the only Proceſs neceſſary, would 


be, that the record might be ſhortened by 


the Jurat, which would become then unneceſ— 
ſary; the Writ of Diftringas and Habeas Cor- 


' Bora, and the return thereof ſaved, (for the 


Sheriff is now paid for two returns, though 
one and the ſame Pannel ſerves for both Writs, 
and though the Venire is never made out at 
all,) and much expence in every cauſe, that 
is created thereby, would be ſaved to the par- 
ties. i] 


Ok Juſtices of Allize, and Mist Prius. 


It has been mentioned that the County and 


Hundred Courts were formerly the Courts where 


in were heard and determined by a Jury, all 
matters of ſmall concerns between Subject and 
Subject. But Actions of a ſuperior nature, as 


Actions of * Aſize, Sc. were to be heard and 
FE als determined 


* Afize, Ic. may come from the French Aſs, and 
that from Aſideo, to lit together. In general it ſignified 
an aſſembly of certain men with the juſtice, fitting toge- 
ther at a certain place and time; as the judges are fait to 
hold their Axe (or Seſſions) when they go their circuits. 

a = | Axe 
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determined in the King's Courts, or. Courts 
above. But as Actions of AMſize always paſſed 
by a Jury, and it being difficult and expenſive 
for a Jury out of the County to follow the 
King's Courts, or to attend at Weſtminſter after 
the Common Pleas was ſettled there, it was 


about 1176 that Juſtices in Eyre, or 1tinerant, 
were appointed by a ſpecial Commiſſion to. go 
into every County to take A/izes, and were 


therefore called Juſtices of Affize; and after 
their taking ſuch A/izes, the Commiſſions 
were returned into the Courts above, for 2 
confirmation of what they had done. 

Now as it too frequently happened that theſe 
Juſtices, through ſome difficulty in the cauſe, or 
upon the Eſoin of the defendant, or other mat- 
ter, adjourned ſuch Cauſes to the King's Courts, 


or Court at Ve Aminſter, to be determined there, 
to the great inconvenience and expence of the 


Jury, and the parties concerned; therefore, 


in order to remedy this, and that Actions of 


AMize ſhould be tried in the proper County, 
the Statute of Weſtminſter the ſecond, called 


the Statute of N Prius, was made, by which 


it is enacted, „ That from henceforth z#wwo 
« Juſtices ſworn ſhall be aſſigned, before 
e whom and none other, Afizes of Novel 


Diſſeiſin, &c. ſhall be taken, and they ſhall 
cc * aſſociate unto themſelves one or two of 


Axe alſo bgnified certain Writs, nel —_ in uſe 
in real Actions; and it is preſumed, were fo called from 
their calling together and authorizing certain perſons to 
fit thereon : As the Writ of A4/jize of Novel Diſſeiſin, of 
Mort d Anceſtor, &c. In ſuch Actions it al ſo fignified the 
Jury, and the Pannel, the Pannel of A//izes, &c, Stat. 
6 H. 6. and ſuch Actions, Actions of Aire, SW. 

* From hence is derived the Judges . and Clerk 


M 4 e me 
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te the diſcreeteſt Knights of the Shire, into 
ce which they ſhall come, and ſhall take the 
cc ſaid Afizes, &c. and ſuch inquiſitions Hall 
« not be determined by any Juſtices of the 
«© Bench, unleſs a day and place certain be 
on appointed in the Shire, in the preſence of 
ce the parties. And the day and place ſhall 
ce be mentioned in a judicial Writ by theſe 
e words: Præcipimus tibi quod Venire facias 
e coram Juſticiariis noſtris apud Weſtmonaſte- 
« rium in octabis Sancti Michaelis, niſi talis ei 
« alis, tali die et loco, ad partes illas vene- 
ce rint duodecim, &c. And when ſuch in- 
“e queſts ſhall be taken, they ſhall be returned 
ce into the Bench, and there ſhall judgment be 
de given, Ge.“ (This plainly ſnews the M/ 
Prius clauſe was firſt in the Venire.) 0 
This Statute leads us to conſider the Juſtices 
of the Bench, and the Juſtices ad Capiendas A/- 
fizas, in different lights; the Juſtices at Weſt- 
minſter, as Judges in Bank, before whom the 
proceedings were to continue to be, until they 
gave final judgment on the matter; the 7u/- 
tices of Aſize, as Commiſſioners ſent on pur- 
poſe (for the eaſe of the parties and Jury) to 
try the cauſe in the County, and make their 
return to the Juſtices of the Bench, of what 
was done therein, in order that the ingueſt 
found by the Jury might be confirmed by 
them. And it is for this reaſon that the Venire 
then, and afterwards the Habeas Corpora and 
Diſtringas, were made returnable at Vęſiminſter. 
Another thing to be obſerved is, that theſe 
Juſtices ad Capiendas Aſſizas were not the Juſ- 
tices of the Bench; for theſe had no power to 
take aſſizes before the Ich of N. 2. . 2. but. 
were 
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were enabled thereto by this Statute, from 


which time theſe commiſſions ad Capiendas 


Aſſizas ſoon came to be enlarged, and were made 
to contain commiſſions of Nift Prius and Gaol- 


delivery, &c. and to be executed more regu- 


larly, and at certain times, that is, in Lent- 


time and the Long Vacation; theſe being the 
moſt leiſure times for the Judges to go, and 
the Counſel to attend them in their circuits (1). 


Another thing is, that London and Middle- 
ſex were Counties excepted out of theſe com- 
miſſions, by reaſon the Courts themſelves were 
ſettled in theſe Counties; and therefore it was 
| ene eee of by 18 Eliz. c. 2, That here- 
© tofore all ſues joined in any of the Courts of 


« Record at Y/etminfeer, triable in the County of 


« Middleſex, have been uſually tried at the Bars 
*« of the ſaid Courts. And that great num- 
ce bers of Actions have of late years been 
{© brought in the ſaid County of Middleſex for 
ce ſpeedineſs of trial, c. by reaſon where- 
of the Judges had been hindered in pro- 
ce ceedings before them, by demurrer or other- 
ee wiſe, to the delay of Juſtice, Sc. and there- 
ce fore it is enacted, that the Judges of the ſe- 
« veral Courts, Sc. ſhall or may, as Juſtices of 
« Mi Prins for the ſaid County, within Term, 
cc or four days (2) after the end of every Term, 
« try all manner of Iſſues, Sc. and that Writs 
« of Nif Prius ſhall be awarded as for any 


«© other County, Sc.“ So that all Iſſues that 


are now tried at //e/t1n:nfter, at the Sittings with- 


(1) Yide 27 Ed. 1. c. 3. and 12 Geo. 2. c. 27. 
(2) By 12 Gee. 1. c. 31. this was enlarged to eighe 
9670 24 is now by 24 Geo. 2. extended to fourteen. 
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in or after Term, and in every other County, 
are tried as at Vi Prius; and not only the 


Jenire, but a Diſtringas and Habeas Corpora 
Hue, there being no trials at Bar but what are 


granted by ſpecial leave of the reſpective Courts, 


on ſome great affair. 


The Ny Prius day, and the day in + Bank, 
were eſteemed in law as one day for ſome 


purpoſes: As if the defendant made default 
at Ni Prius, and an inſufficient protection, or 


Eſjoin, was caſt for him, by reaſon whereof the 


inqueſt was not then taken ; and if at the day 
in Bank the protection was diſallowed, the in- 
queſt then paſt, whether the defendant ap- 

ared at the day in Bank or not; even as it 
would have done at V. Prius, had no Eoin 
been caſt at all for him. Some time after, 


the day in Bank was taken up in examining 
the ſufficiency of Eins on the defendant's 
appearance then, Sc. from whence it is pre- 
: ſumed come the four days after the day in 
Bank, before final judgment can now be ſigned 
on the Poftea, and which are now allowed for 
the defendant to move in arreſt of judgment, 
or for a new trial, Sc. . 1 | 


I The day in Bank in the Common Pleas, is the ' Eſoin 
day of the next Term after the A4/zes, ſg that it the 


defendants Eoin the Afizes was diſallowed, judg- 
ment was to be entered up as of the day in Band or 


ein day; which is the reaſon why judgments in this 
Court relate to the Ein day of the Term, but in the 
King's Bench the day in Bank was the guaruor die poft, which 


they reckoned the 7/7 day of the Term, and on which judg- 
ments in this Court were to be entered up, which is the rea- 


ſon why judgments in the King's Bench relate to the firlt 


day of the Term only, and not to the Z/o:n day. 


Df 


| 
. 
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A SUIT AT LAW, . JS - 


Ot the Trial, Jury, and Tales, 


Having ſpoke of the Jury Proceſies, we come 
now to ſpeak of the Jury themſelves, and of 
the Trial by them of the matter in Iſſue; which 
is to find. out the truth thereof, according to 
the evidence that is given to them by the 
witneſſes of each party. Their oath is, Well 
and truly to try the Iſſue joined between the parties, 
and true Verdict give according to the evidence. 
And in giving their Verdict they muſt all agree; 
for the firſt queſtion the Court puts to them, 
after they have conſidered of the matter, and 
come to offer their opinion, is, Whether they 
are all agreed in their Verdict? To which the 
Foreman muſt anſwer, Yes, in the preſence and 
hearing of them all. 

A Trial may be ſaid to be two- fold, that is, 

in fact and in law. Firſt, The  Queſtio Juris, 
or a trial on matter of Law, 1s uſually tried 
by the Judges on a demurrer or ſpecial Ver- 
dict, Se. Secondly, The Rueſtio Ha#i, or a 
Trial of Fa#, is to be tried by a Jury, and 
not the Judges; for, ad Queſtionem Juris 1e 
Sfondent Judices, ad Ruefionem Fatt reſpondent 
Juratores (1). 

A Trial by a Jury of ſo many friends and 
neighbours, as they are eſteemed to be, and 
wherein they muſt all agree, is one of the faireſt 
means in the worid for obtaining Juſtice (if 
not the only one) for any certainty. And in 
this Kingdom it is fo very ancient, that we 


(1) Co. Lit. 1595. 8. 
N find 
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find it was practiſed before any of our written 


laws were eſtabliſhed (1). And the gaalifcations 


of the jurymen, as required by the Jury Pro- 
ceſs, clearly evince how careful the law was 
of having Juſtice done, and that neither party 
ſhould, be diſſatisfied with their Verdict; for, as 
hath been noted, they were to be (2), 

Firft, Liberi et Legales Homines, whereby all 
villains, outlaws, Fc. are excluded. 

Secondly, De Vicineto, whereby they are pre- 

ſumed to know ſomething of the fact, Sc. 
T hirdly, Quorum qualibet habeat, &c. where, 
by having a freehold (3) of ſo much a year, they 
may, without any reflection on the poorer ſort, 
be eſteemed to be men leſs liable to corruption, 
and better able to beer the trouble and loſs in 
attending. 

Fourthly, Et qui nec A. B. nec C. D. &c. 
whereby all affinity and conſanguinity to either 
of the parties is taken away. 

Fifthly, Ad faciendum quandam Furat, Pa- 
trig, Sc. whereby Peers are excluded from 
intermeddling with matters of the poorer ſort, 
for they are not Pares Pattie, but Pares of an 
higher rank. 

If either of theſe qualifications was found to 
be wanting, in any or either of them, it was a 
ſufficient ground for objecting to ſuch a Jury- 
man's paſſing on the inqueſt. And thus it 


(1) vide Forteſe. c. 25. Nichol. Jur. Sax. 12. Will. 


117 
( 2) See an admirable account of trial by Jury, 3 Blac. 


Cem. chap. 23. 
(] Or (by 4and 5 Will. 450 Mary, c. 24.) copy hold, 
and by 3 Gee. 2. c. 25, certain Leaſeholders are qualified 


to ſerve on Jories. 
Con- 


bo \ r 8 
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continued until the 35 H. 8. c. 6. But as it 
too frequently happened that (as the Jury were 
to be de Vicineto) for want of Fandredors, duly 
qualified, a full Jury did not appear; or if 
they did, were often challenged as being of 
kin to-one or other of the parties; or in ſome 
other reſpect not indifferent men, whereby 
great delay and trouble, as well as expences, 
were had; therefore, by this Statute, it was 
enacted, that the Sheriff ſhould return for the 
Future ſix of the Fury out of the County, and ſix 
out of the Viſne; and in caſe a full Fury did not 
appear, then the Sheriff was to return a ſupply 
of men of the County from out of thoſe then in 
view of the Court, in order that the cauſe ſhould 
not remain untried. This Statute gave riſe to 
the Tales de Circumſtantibus, which was not at 
common law as the Jury was, And hence, 
if a full Jury did not appear, the Court, at the 
prayer of the party, directed the Sheriff to 
return a Tales; and thereupon the Sheriff re- 
turned a ſufficient number of ſuch as were then 
in view. of the Court. Theſe were to be of 
like reputation with thoſe impannelled before. 
By the 4 & 5 of V. & M. theſe Tales Men 
were to have 5. a year; and by the 7 & 8 
of W. 3. they were to be Freeholders or Copy- 
holders of the County. But many inconveni- 
ences ſtill attending the too frequent delays by 
Jurors not appearing, or challenges made to 
them, and the difficulty of ſupplying ſuch 
deficiencies by perſons - properly qualified to 
be choſen upon the Tales, a further remedy 
was thought neceſſary, in order to expedite 
Juſtice ; and this was proyided by the 4 & 5 
„ 5 Anna, 
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Anne (1), whereby it is enacted, that the Perire 
Hall be awarded out of the body of the County, 
which has rendered the Tales almoſt uſeleſs, for 
it ſeldom happens now but a full Jury ap- 
pears (2). 

Upon the Furors coming to the Bar, they 
are called over as named in the Pannel; and as 
they are called, either party has a right to 
challenge them; and if good cauſe be ſhewn 
for ſuch challenge, it is allowed, and the. Of- 
ficer proceeds to call the next; and ſo on 
until twelve out of the twenty-four are ſworn. 
This challenging the Jury is of common 18 81 
and was formerly frequently uſed. 

A Challenge, (Calumnia, a feigned word, ) in 
a legal ſenſe, as applied to a Jury, is an ex- 
ception againſt them; and is twofold, viz. to the 
Array, and to the Poll. | 

A. Challenge to the Array is a general excep- 
tion to all the perſons ſo * arrayed or impan- 


(1) Chap. 16. This Act extends only to ſuch civi! 
Actions as were not brought upon penal Statutes ; but by 
24 Geo. 2. c. 28. thoſe are alſo included. 
(2) This is rendered ſtill more ſeldom by ; Geo. 2. 
c. 25. by which it is provided that the Sheriff or officer 
ſhall not as formerly, return a ſeparate pannel for each 
cauſe, but one and the ſame pannel for every cauſe to be tried 
at the ſame aſſizee, which pannel is directed to contain not 
more than 72, nor leſs than 48 Jurors. | 
. * Arrayed or impannelled. The names of the Jurors 
are ranked by the Sheriff in a long ſtrip of parchment 
one under another, which ranking 1s called the Array : 
So in common ſpeaking we ſay, battle array, for order of 
of battle; and ſo to array the Jury is to order, or place 
them in the Pannel; and Pannel ſignifies no more than a 
little part, as a pannel of a door, a pannel of wainſcot, 
c. and when this is done, the Jury are ſaid to be impan- 
nelled or arrayed. Co. Lit. 158, a. 


nelled, 
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nelled, as well to the principal Pannel as tne Tales. 
And this was, and is generally done in reſpect 
of partiality, or default of the Sheriff, and not 
of the perſons impannelled; as where the She- 
riff is of kin to one of the parties, &c. | 

A Challenge to the Poll is an exception 


againſt one or more particular 74rors ; and this 


may be peremptory or principal. | 
A peremptory challenge is an exception to 
any of the Jury, without ſhewing any cauſe; 
which is only in caſes of Treaſon or Felony, in 
favour of life. At common Law, a Priſoner 
could challenge * hirty-five peremptorily ; but 
by 38 H. 8. they were reduced to twenty, 
which in Felony 1s ſtill in force. But by the 
1 & 2 W. S M. the challenge of zhiriy-five 
in Trea/on or Petit-Treaſon is reſtored (1). 
Ihe principal challenge is ſo called, becauſe, 
if found true, it is ſufficient. And this priv- 


cipal challenge to the Poll was reduced to four 
heads, viz. Propter honoris ręſpectum, in reſpect 


of dignity; as becauſe ſuch a perſon was a Peer 
of the realm, Sc. Propter defectum, for ſome 
defect; as becauſe ſuch a perſon was an Alien, 


or a Minor, or had not a freehold, c. Prepter 


affetum, as where a Juror was of kin to one of 
1 1 2 2 » k . Ax 
the parties, or had given a Verdict before in the 


ſame matter, or had been an arbitrator, or had 


eat and drank at one of the party's. coſts, Sc. 
Propter delictum; as when a Juror was outlawed 


* By uſage and cuſtom, the Sheriff is obliged to return 


243 however in general, the Pannel contains the names of 
48 Jarors, who are ſummoned; Jide p. 174. note (2). 
- (1) Hie 4 Bac, Com. 352“ 85 . 


n 3 Se or 
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or excommunicated, or had been convicted of 
felony, Sc. (1) | 
The Verdi, fo called from vere dictum, 
quaſi dictum veritatis, is the judgment or 
opinion of the Jury on the matter, which 
they give in to the Judge, after having heard 
the Caſe, and the evidence thereon (2). This 
they do by their Foreman, and it is then mi- 
nuted down on the Record by the Judge's A o- 
ciate. . al | 
A Verdict is either general or ſpecial. It is 
ſaid to be general when it is delivered in like 
eneral words with the Iſſue, as that the de- 
== is guilty or not guilty; or it is ſaid 
to be /pecial, when they find ſuch and ſuch a 
thing to be done, declaring the fa#s as in their 
opinion are proved, and praying the Judg- 
ment of the Court as to the Law upon thoſe. 
facts (3). | Re = i 
Sometimes it happens, that nobody appears 
to make any defence for the. defendant; he is 


(.) See further concerning challenges of Jury, Co. 
Lit. 15 5. 6. 2 Blac. Com. 358. Theſe principal chal- 
lenges are now ſeldom or ever made; for as, ſince 3 Geo. 2. 
e. 25. there are generally a ſufficient number of Jurymen 
attending, the Clerk at Ni/s Prius, or aſſociate will omit 
calling any perſon objected to by either party. 1 Sel. 
Prac. 176. | j= | VU 
(2) It is well known that the verdi& muſt now be the 
' wnianimous opinion of the whole Jury, but anciently it was 
Otherwiſe ; till the reign of Ed. 3. it might be given by the 
majority, and it was even in ſome caſes admitted, though 
given only as to their belief. Fide 2 Reeves, E. L. 268. 
3 ibid. 100. 2 85 8 3 
([.) Special verdidts aroſe on Stat. Vet. 2. 13 Ed. 1. 
c. 30. / 2 by which it is provided that Jultices aſſig ned 
to take aſſizes, ſhall not compel the Jurors to ſay preciſely 
whether it be by %% eiſin, c. or not, ſo that they ſhew the 
truth of the fact, and require aid of the Juſtices. K 8 
| then 
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then called, and a Verdict is given of courſe 


for the plaintiff, with ſuch damages as he can 
prove to have ſuſtained. On the other hand, 
ſometimes the plaintiff does not appear; he is 
then ſaid to be nonſuited (1), and ſuch Nonſuit is 
recorded by the Afociate, at the inſtance of the 
defendant ; and in this caſe the defendant is 


now . entitled to his coſts, as he is on every - 


Nonſuit where the plaintiff would have been 
entitled to coſts 1n caſe he had appeared. Burt 
a Nonſuit is no bar to a new Action: ſo there 
is a difference between a Non/uit and a Re- 
traxit, | 

A MNonſuit is when the plaintiff is called 


upon by the Court, and does not appear; and a 


Retraxit is when the plaintiff is in Court, and 
declares he will not proceed in his Cauſe any 
further; in which 9 
ever. : | „ 
Sometimes the plaintiff, after he has entered 
his Cauſe, (which being called on, and a Jury 
ſworn,) will come and withdraw his Record, 
and thereby ſuffer a Non/ui?, but this does not 
amount to a Retraæxit (2), A Retraxit mult be 
in perſon, and not by Attorney (3). 


(i) The plaintiff was formerly bound to appear in order 
to anſwer the amerciament he was liable to if he faile 
in his Action, and though amerciaments have been lon 


diſcontinued, the pleadings continue the ſame, and it is 


therefore held equally requiſite that the plaintiff ſhould 
appear now as formerly, | 1 
(2) A Retraxit differs from a Non/uit in that the one is ne- 
gative, and the other poſitive; the Non/uir is a mere default 
and neglect of the plaintiff, but a Retraxit is an open and 
voluntary renunciation of his ſuit, 3 Blac. Com, 296. 
(3) 8 Co. 58, 3 Sali. 205. | 


N | A plain- 


e the Action is barred for 
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A plaintiff, when he finds himſelf not ſuſh- 
ciently prepared to go to Trial, (as in caſe a 
ki material witneſs ſhould be wanting, or ſome 
| as matter to be given in evidence is not obtained 
1 Sc.) will rather ſuffer a Nonſuit than hazard a 
— Trial; becauſe, ſhould the defendant obtain a 
Þ V edit, (unleſs in Ejectment, ) the defendant may 
plead it in ar to a new Action; but a Nonſuit, 
as is ſaid, is no bar. 
When the Jury have given their Verdict, or 
the plaintiff is nonſuited, the Aſſeciate records the 
ſame on the back of the Record; and if the 
Cauſe was tried at the Aſſizes afterwards, (v2. 
four days after the day in Bank in the next Term,) 
he delivers the ſame to the party in whoſe favour 
WE it is. But when the Cauſe is tried in Town, the 
|  Aﬀeciate delivers the Record, with his Minutes 
5 only of the Verdict or Nanſuit, indorſed on the 
back of the Pannel, immediately to the Attor- 
ney; and the Attorney records the ſubſtance 
thereof on the back of the Record. This is 
called the Paſtea, and is the proper inſtructions 
for entering up the Judgment on the Iſue roll. 

It is called the Poſtea from the firſt word 
thereof, for it began, Poftea die et loco, Sc. 

It is the ſubſtance of what was done at the 
Aj: geo, or NIf Prius, as is ſeen in the following 
. 


A Poſlea 
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A Poſtea at the Allizes for the Plain⸗ 
tiff, where the Defendant makes De- 
_ fault in the King's Bench, 


* Afterwards, f on the day and at the place 
' within contained before Sir M. F. Knight, one 
of the Juſtices of our Lord the King, of the 
Bench, and | Eg. one 
of the: Barons of the Exchequer of our ſaid Lord 
the King, Fuſtices of our ſaid Lord the King 
afſigned to take the Aſſizes in the ſaid County 


of B. according to the form of the Statute in 


that caſe made and provided; the with:in- 
named A. B. came by his Attorney within con- 
tained, and the within named C. D. although 
folemuly demanded, I came not, but made de- 

. : „ 


* Afterwards, that is, after the return of the Ve- 


nire, and the awarding the Diſtringas or Habeas Cor- 


fora. | Lp 
+ On the day and at the place within contained, c. i. e. 


on the day of M/ Prius, and at the place appointed for 


holding the aſſizes before, c. came, Sc. at which time 
the defendant is called to hear the names of the 7arors 
that are to paſs on the inqueſt,  _ 

Came not, but made default. If the Cefendant ſays 
nothing when the Pannel is called by way of Challenge to 
the Poll or the Array, the Court proceeds to ſwear the 
Jury; and then it is ſuggeſted by the entry of the Poza, 
that the defendant being ſolemnly called, came not, but 
made default. 'Therefore it is ordered by the Court, that 
the Jury be alen or are accepted of by the Court, through 
his default in not challenging them, This default relates 
to nothing more, for the defendant and his attorney might 
be there ready at the firſt calling of the cauſe; and he 
loſes. no advantage by ſuch a /pro/ed default, but that 
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fault. Therefore let the Jurors of the Jury 
within-mentioned be taken againſt bim by de- 
Fault; and the Jurors of that Jury being ſum- 
moned came, who to ſay the truth of the 
within contents being choſen, tried, and ſworn, 
ay upon their oath, that the within mentioned 
writing obligatory is the Deed of the within- 
named C. D. as the within-named A. B. has 
within declared againſt him ; and they * aſſeſs 
the damages of the within-named A. B. by 
occaſion of the detaining that Debt, over and 
above his coſts and charges, by him about his 
Suit in this behalf expended, to and 
for thoſe coſts to forty ſhillings. | 


. he cannot challenge any of the Jurors after they are 
ſworn. It notwithſtanding ſounds very ſtrange io hear 
it alleged that the defendant came not, but made de- 
Fault, on being called, though he was there, and made 
none; and that, before a word about the jury is ſpoke. 
It ſeems the A/ociate and Cryer take each a fee for ſuch 
Suppoſed default, and therefore it may be ſuppoſed to be 
thus drawn up to warrant ſuch fee. 

And hey afſe/s the damages, c. Where the plaintiff 
prevails, the Jury always find ſome damages that he has 
ſuſtained, ior elſe he is nonſuited,) which entitles him to 

his coſts of ſuit; ſuch damages are more or leſs, as they 
ſee cauſe for it. A Penny damages, in ſome cafes, entitles 
him to coſts (1) ; but in ſome others he ſhall have no more 
coſts than damages, Sc. At common law there was nei- 
ther damages, no. coſts, but if the plaintiff did ac? pre- 
vail, he was amerced pro fal/o clamore ; and if he did pre- 
vail, then the defendant was iz mi/ericordia, for his unjuſt 
detention of the plaintiff's right. And thus it ſtood till 
the Statute of Glouceſter, AnnoG E. 1. 1278, whereby da- 


mages and coſts, Ac. are given. 


1141 


(1) See 3 Blac. Com. 399. 
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The Poſtea, when in Town, for the 
Plaintiff, on Default, in the King's. 
Bench. . 


Afterwards, that is to ſay, on the day and at 
the place within contained, before Sir Wil- 
liam Lee, Knight, the Chief Juſtice within 
named, Thomas Owen, Gentleman, being aſ- 
ſociated unto the ſaid Chief Juſtice, by force 

of the Statute in that caſe made and provided, 
the within-named A. B. came by his Attorney 

within contained; and the within-named C. D. 
although ſolemnly demanded, came not, but made 


default. Therefore let the Furors, Sc, as 


above. 


A Poſtea at the Allizes for the Plaintiff, 
on Mon Afſumpſit in the Common 
Pleas, RL 


Afterwards, on the day and at the place with- 
in contained, the within-named A. B. by his 
Attorney within-named, came before Sir John 
Willes, Knight, Chief Juſtice of our Sove- 

' reign Lord the King of his Common Bench, and 
Sir | Knight, one of his 

| Jaid Majeſty's Juſtices of the ſaid Common 
Bench, Juſtices of our ſaid Sovereign Lord the 

King, appointed to hold the Afſizes for the 
County of B. and the within-named C. D. 
although ſolemnly required, came not there, but 

made default, Therefore let the Jury, whereof 
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mention is within made, be accepted of againſt 

| him by his default; whereupon the Furors 

ſummoned to be upon that Fury came to de- 
clare the truth of the within contents, and 
being choſen, tried, and fworn, ſay upon their 
oaths, that the ſaid C. D. did undertake in 
manner and form as the ſaid A. B. within 
complains againſt him, and they aſſeſs the ſaid 
A. B. his damages occaſioned by the ſaid with- 
in contents, beſides his expences and cofts laid 
out by him in this behalf, to pounds, 
and for his expences and cofts to forty ſbil- 
_—_—”.: - - PL... 


A Poſtea in Town in the Common 
Pleas, by Default, eds 


Afterwards, the day and place within contained, 
before Sir Charles Pratt, Knight, Chief Juſ- 

tice within written, having. | "TY 
Gentleman, for his Aſſociate, according to the 
force of the Statute in ſuch caſe made and 
provided, cometh the within-named A. B. by 
His Attorney within contained; and the within- 
written C. D. although ſolemnly called, cometh 
not. Therefore let the Fury, &c. as above. 


A Poſtea where the Defendant appears, 


| Afterwards, the day and place, Sc. come as well 
I the within-named A. B. as the witbin- written 


C. D. by their Attornies within contained, and 
the Jurors. of the Fury, whereof mention is 
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within made, being ſummoned, came to declare 
the truth of the matter within contained ; and 
being choſen, tried, and ſworn, 1 8 their eaths, 

Jay, that, Sc. 5 


For the Plaintitk, on Nil debet. 


- ſay upon their oaths, that the within- 

named C. D. doth owe to the within named 

A. B. the gol. within mentioned, in manner 

and form as the ſaid A. B. within complains 
Kala him; and FOO aſſeſs, Se. 


A 


For the Plaintiff, in Treſpaſs, = 


fay upon their oaths, that the within- 
named C. D. is guilty of the premiſſes within 
laid to his charge, in manner and form, as the 
ſaid A. B. within complains againſt bim; and 
- they aſſeſs the damages of the ſaid A. B. by 
occaſion thereof, over _ above bis caps and 
charges, Se. 


For the Plaintiff, in Ejestment. 


ſay upon their oaths, that the ſaid C. D. 
. ts guilty of the Treſpaſs and je ment within 
written, in manner and form as the ſaid A.B. 
mithin complains thereof againſt him; and they 
_ aſſeſs. the damages of. the ſaid A. by 127 on 

_ thereof, over and above, c. 


N 4 In 
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In Ejeitment, Snilty as to Part; Not ; | 
guilty as to the Reſidume. | 


As to the Treſpaſs and Ejef#men* of one 
moiety of the within written tenements, they 
ſay upon their oaths, tbat the ſaid C. D. is 
guilty thereof, as the faid A. B. within com- 
plains againſt him; and they aſſeſs, Sc. as 
before. And as to the Treſpaſs and Ejefiment j 
of the other moiety of the Tenemeuts within | 
written, the ſaid Jurors ſay upon their oaths, | 
that the ſaid C. D. is not guilty thereof, as 

the ſaid A. B. has within by pleading — 
dy a7 ot Se., DW fol (itt | 
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For the Plaintiff on an Iſſue of Plene 
Adminiſtravit in the King's Bench. 


r— y upon their eaths, that the ſaid C. D. 
hath, and on the day of exhibiting the Bill of 
the ſaid A. within-written, to wit, on the 

| day of in the 

year of the reign of our Sovereign Lord the 
preſent King, had divers goods and chattels 
which were of the ſaid F. at the time of his 
death in her hands to be adminiſtered to the 
value of the Debt within ſpecified, whereof, 
ſhe might have made ſatisfattion to the ſaid” 
A. for his ſaid debt, to wit, at W. within con- 
tained in the County aforeſaid ; and they aſſeſs 

 the.damages of the ſaid A. by occaſion thereof, + 


beſides his eapences and coſts by bim, Se. Vide 1 
antea. 5 1 : | : . R 5 
Et | 

1 | 
3 | 
| 


a. 
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In the Common Pleas in this, you ſay, On the 


day of ſuing out the original Writ of, &c. 


For the Defendant, on Not guilty in 
Treſpals, | 


＋ *. 


= ſay upon their oaths, that the aid C. D. 


Is not guilty of the Treſpaſs in the Declaration 


Dithin ſpecified, as the ſaid C. bath by bis 
N within e EI A Sc. 


One Defendant «ſip in Troſpals, 
. others not. 


PEA upon their oaths, that be ſaid C. D. 


is guilty of the Treſpaſs within written, as the _ 


ſaid A. B. within complains thereof againſt 
him ; and they afſeſs damages, &c. And the 
faid Ju y further upon their ſaid oaths ſay, that 


the ſaid E. F. and G. H. are not guilty of. 


that Treſpaſs as the ſaid E. F. and G. H. 


within by pleading for n yy vs, | 


= e Sc. 


| For Defendant, an Executor, that his 
Teſtator, Non alumpft, 2 


. e upon their eat bo, that the withiw.. 


- named C. D. (the Teftator ) did not, in his li ife- 
time, undertake in manner and form as the ſaid 
A, B. bath within declared, Sc. 


Part 


— — — 
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Part for Plaintiff, Part for Defendant, 
on an Aſſumplit, 


wnn—_— Ts to the firſt and laſt promiſes in the De- 

claration within mentioned, they ſay upon their 
oaths, that the ſaid C. D. undertook, in man- 
ner and form as the ſaid A. B. within com- 
plains againſt him; and they aſſeſs the da- 

mages of the ſaid A. B. by occaſion thereof, over 

aud above his coſts and charges by him about 
his Suit in this behalf expended, to | 
pounds, and for thoſe coſts and charges to 
40s. And as to the reſidue of the promiſes 

aud undertakings in the ſaid Declarations alſo 
within mentioned, the ſaid Jurors further 
upon their oaths ſay, that the ſaid C. D. did not 
undertate in manner and form, as the ſaid 
C. D. within, by pleading for AY has al- 
e 7. W . 


A. 


. 


For the Defendant, in Treſpaſs, on the 
Statute of Limitations pleaded. 


pon their oatbs, cba the ſaid C. D. 
did not, at any time within fix years next 
Before the ſuing out the ſaid Writ, break and 

"enter the houſe of the ſaid A. nor take and 
carry away the goods and chattels of the ſaid 
A. within contained, as the ſaid C. bas within 

— 8 e alleged. 
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The Entry, where the Plaintiff is non- 
pProlled. 


Aud the Turors of that ury: A fide 


moned, came, who, to ſay the truth of tbe 


within contents, were cheſen, tried, and ſworn, 
and after evidence being given to them, of 
and upon the within contained, went from the 
Bar of this Court, to diſcourſe of their Verdit# 
of and upon the Premiſes ; and after the faid, 
Jury had diſcourſed and agreed among them-- 
ſelves, they came back to the ſaid Bar to give 
their Verdict in this behalf ; upon which the 
ſaid A. B. being ſolemnly required came not, 
nor did he farther proſecute his ſaid Bill againſt 
the ſaid C. Ek - Therefory; Sc. . 


In the 1 Pleas, Nor did further proſe 
| ict bis ſaid Writ, | BY 


2 * 


The ent; where a | Juror is with 


—— ner ere ee 5 0 and ſworn, to WAS 
the truth of the within contents, whereupon, 
for certain cauſes, moving as well the: ſaid 
Juſtices as the parties, E. F. one of the Jurors 
of the within-mentioned Fury was withdrawn 


from the Pannel ; and the ręſidue of the Jurors 


of that Fury are entirely diſcharged from giving 
any Verdict of and concerning the WIKDJN-MEx- 


tioned Premi es Se. 85 
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By theſe are ſeen, in general, the forms of 
the Pgſtea's, either for plaintiff or defendant. 
They are drawn up in ſuch general words, as 
the //ues to which they relate are worded, and 
may be with or without the defendant's de- 
faulc. They are afterwards continued on the 
Iſſue roll, for they are the inſtructions for 


entering up the Judgment thereon, which 
afterwards obtain the name of the Judg- 
ment roll, as ſee poſt. by which we ſhall oe 
the reaſon of the formal beginning of the Poſer. 

Though by the late Act (1) there are now 


ſcarce any want of commsn Jurors, yet it may be 


proper to add a Paſtea with a Tales, to ſee the 
form thereof, as it may be wanted in ſpecial 


1 Juries. 


A Poſtea with a Tales, in Town, 


Afterwards, that is to ſay, on the day and at 
the place within mentioned, before William 
Lord Mansfield, the Chief Juftice within- 
written, there being aſſociated unto him T. O. 
Gentleman, according to the form of the Sta- 
tute in that caſe made and provided, came the 
within-named A. B. by his Attorney within 
contained, and the within-named C. D. al- 
though ſolemnly. required, came not, but made 
default. Therefore let the Fury, whereof 
mention is within made, be accepted of againſt 
him through his default; and the Jurers- of 
that Jury being ſummoned, ſome of them, that 

i io ſay, E. F. G. H. I. K. (naming ſuch. 

(1) 485 Am. c. 16. 
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of them as appear, and are fworn of the 
Pannel) and becauſe the refidue of the Ju- 
rors of the ſame Jury do not appear, therefore 
other perſons of theſe ſtanding by the Court, 
by the Sheriff of the County aforeſaid, at the 
requeſt of the ſaid RA. and by the command of 
the ſaid Chief Juſtice, are now newly ſet down, 
whoſe names are affiled in the within- written 
Pannel, according te the form of the Statute 
in that caſe made and provided; which faid 
Farors ſo newly ſet down, that is to ſay, L. 
M. N. O. P. Q. Sc. (naming the Taleſ- 
men) being required, came; who, together 
with the ſaid other Jurors before impannelled 
and ſworn to declare the truth of the within 
contents, being elected, tried, and ſworn upon 
their oaths, declare, that the ſaid C. D. did 
not undertake in ſuch manner, Sc. as before. 


Though it is ſaid that the late at has ren- 


dered the Tales de CircumſtantibuS almoſt uſe- 


leſs, it is ſpoken with reſpect to common Ju- 
ries; but where there is a /pectal Jury, it does 
not always happen that 12 out of the 24 do 
appear; in which caſe it is common to take 
ſome from out of the common Jury to add to 
the pannel of the ſpecial Jury to make up the 
number; and in ſuch a caſe theſe common 
Ee ate as Hh as Tales-men, VIZ. 


a Poſen at the Altizes, with a Tales... : 
Afterwards, ( that is to ſay) on the OR in * 


year, and at the place within mentioned, come 
as well the wilden named J. B. E; as the 
Within - 


190 AN HISTORICAL TREATISE OF 


 within-named W. R. by their Attornies with- 


in named, before Sir Michael Foſter, Knight, 
one of the Fuſtices of our Lord the King aſ- 


 figned to hold Pleas before the King himſelf, 


and Sir Sidney Stafford Smythe, Knight, one 
of the Barons of our ſaid Lord the King of his 
Court of Exchequer, his Majeſty's Juſtices aſ- 
figned to hold the affizes for the within written 


County of B. according to the form of the Sta- 
tute, c. And certain of the Jurors of the 


Jury whereof mention is within made, ſum- 
moned to be upon that Fury (that is to ſay) 


H. Knight, E. mad 


W. B. Efauire, come and on that Fury are 
ſworn; and becauſe the reſt of the Furors of 
that Jury do not appear, therefore ſeven other 
perſons of the by-jtanders, being by the She- 
riff within wrilten hereunto elected at the re- 
gueſt of the ſaid J. and by the command of the 
Jaid Sir Michael Foſter, are now newly ſet down, 
whoſe names are affiled in the within=written 
Pannel, according to the form of the Statute, 
Sc. and which ſaid Jurors, ſo newly ſet down, 
b /ay,)} CG G... w. 
T. P. J. W. and J. L. Gentlemen, being re- 
quired, come likewiſe, and together with the 
ſaid other Jurors before impannelled, being tried 
and fworn to ſpeak the truth of the matters 
within contained, upon their oaths ſay, that 
the ſaid W. does owe to the ſaid J. the ſum of 
500l. ſpecified in the firſt count of the within 
Declaration, being parcel of the within men- 
tioned ſum of 10001. in manner and form as 
the ſaid J. hath within thereof complained 
againſt the ſaid W. And they aſſeſs the da- 
mages of the ſaid J. by reaſon thereef, m 
| = 2 


N 
105 
| 
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his coſts and charges by bim about bis fuit 

in this behalf laid out and expended, to one 

ſpilling, and for his ſaid coſts and charges to 

Forty ſhillings. And the Jurors aforeſaid upon 

© their ſaid oaths further ſay, that as to the 

reſidue of the ſaid ſum of loool. the ſaid 

W. does not owe the ſame, or any part there- 

| | of, to the ſaid J. as the ſaid W. hath in plead- 
/ | ing within alleged. 


N. B. This Action was for bribery at the elec- 
cion of a member for Abingdon in Com. Berks, 


The Judgment, 


mn ror rgo mmm yon encres 


7, berefore it is conſidered that the ſaid J. B. do 
recover againſt the ſaid W. R. his ſaid debt 
and damages by the ſaid Jury in form afore- 
faid aſſeſſed, and alſo for his ſaid coſts 
and charges by the Court * our ſaid Lord the 
King, now here, adjudged of increaſe to the 
ſaid J. by his aſſent, which damages in the 


whole. amount lo fix hundred, Sc. pounds ; 15 


and the ſaid William in mercy, Se. 


The Paſtea being ingroſſed on the back of 

the record, the party entitled to it, on the 
day in Bank, (or afterwards,) gives a rule on 
the Poſtea in the King's Bench (1 1), called a rule 
for judgment; which rule is out in four days, 
excluſive after the giving it. But till this rule 
is expired, final Judgment cannot be ſigned. 


(1) Expt i in the caſe of a Nonſcit, 8 no rule ĩs ne- 
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Thefe four days are allowed for the other par- 
ty to move in arreſt of the judgment, or for 
a new trial; or he may bring a writ of error. 
And though no ſuch rule 1s given in the Com- 


mon Pleas, yet the ſame time is allowed there 


for the ſame purpoſes; and if nothing is done 


to avoid the judgment, then the party, having 


got the Paſtea ſtamped with a double half- 
crown ſtamp, carries the ſame to the proper 


officer, that is, the Maſter or Secondary of the 
King's Bench office, or the Prothonotary in the 


Common Pleas, to tax his coſts thereon, This 
is called ſigning the nal Judgment, and the 


_ coſts are called Coſts de incremento, or increaſed 


Colts, e 


* 
— 


Okt Coſts. 


It has been obſerved, that there was no ſuch 
thing as Coſts at common law, bot that, if 


the plaintiff did not prevail, he was amerced for 


his falſe claim; and if he did prevail, the de- 
fendant was in miſericordia, for his unjuſt 
detention of the plaintiff's right (1). It was 
called in miſericordia, becauſe the Amercia- 
ment to be impoſed was to be but ſmall, 
and rather leſs than the offence, according to 
Magna Charta, c. 14. f a 


Theſe Amerciaments were then inſtead of Cg; 
and though the uſe is gone, the term ſtill re- 


mains, for where the plaintiff or defendant 
in the action fails, the entry of the judgment 
is ſtill Zdeo in miſericordia, Sc. But as this 


4) Vids Gilb. H. C. P. 261. 


made 
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made no amends to the plaintiff for the cofts 


he had been out of pocket, the Statute of Glou- 


ceſter 6 Ed. 1. c. 1. was made, whereby , any 


perſon recovered damages in a Plea perſonal or 


mixed, he ſhould have his coſts. This is ſaid to 
be the original of coſts Je incremento, for then 
the damages were found by the Jury; and the 
Court, inſtead of amerciaments, uſed to tax 
the moderate fees of Coun/c! and Atrornies. 
Thus it ſtood for the plaintiff, until the 4.3 EI. 


c. 6. whereby, if the plaintiff did not recover in 


a perſonal Action (not concerning freehold nor 
aſtault and battery) 40s. he ſhould have no 
more colts than damages, unleſs, Sc. The 
ſeveral Statutes relating to coſts and damages 
are Ed. i. c. 1. 6 Fd, 3 3. 
6. 40; H. 8. c. 1% £46. 3. $86 


ci, El. c. 5. ů˙f 


c. „ 24 74, I. c. 16 46m. 3 a 
& 23 Car. 2. c. 9. 5 6 N. & M. c. 12. 


8-0-9 J. c. 10. i & 13. 3. © 
4 5 16. 

The awarding of Coffs was elways Aiſcre- 
tionary in the Court, and formerly the Fuiſne 
Judge of the Court uſed to allow the Cys, and 
make a ſpecial rule for the payment of them; 
upon the fervice whereof, and refuſal of 
payment, an Attachment uſed to iſſue. But 
now it is become the courſe of the Courts to. 
refer the taxing of the Coffs to the Secondary and 
Prothonetaries, and not to make any /recial 


uh for ſuch matters. And theſe officers 


( 1) Though Coſis were allowed to the plaimif ſo early 
28 6 Ed. 1. none were given to the defendant tili this Sta- 
tute, which gives him the ſame Coſis when he prevails, as 
the Say would have had in the like circumſtances. 


have 
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have a diſcretionary power to allow what is 


reaſonable, and diſallow what is not ſo; for 
fuch coſts are only to be allowed as have ne- 
ceſſarily occurred in the proſecution, or where 
one of the parties has cauſed the other to have 
been at extraordinary charges. And there- 
fore it has been held that coſts ought not to 
be paid for the putting off a trial, where no 
fault was in the party againſt whom it was 
moved. In like manner, 20 Coffs ſhould be 
allowed for unreafonable motions, nor for ex- 


traordinary fees to Counſel, as retaining fees, 


Sc. nor extraordinary expences on witneſſes 
at the trial, nor paying them beyond what is 
uſually allowed for their attendance, Sc. but 
for ſuch expences only as the party was ne- 
ceſſarily put to in the proſecution of the ſuit. 
And hence ariſes the difference in coſts between 
party and party, and coſts between the attorney 
and his client. 


When the coſts on the Poftea are taxed, 


(which 1s moſt frequently done on an affidavit 
of the increaſed coſts,) final judgment is then 
ſaid to be ſigned, and is then ready to be en- 
tered up on the roll. 


- 


Df entering up Judgment on the Boll i in 
the King's Bench. 


It has been obſerved before, that the Second 


Placita in the record for trial, was a general 


entry made uſe, of to ſupply the Continuances 


of the Yenire even to that Term mentioned in 


that Placita, (which was the Term of trial, ) 
and ferved to ſhew the Court thar the iſſue 


WAS 


ore oth 7 * S 4s 
2 eee 25 _ 72 a * 


* 
DV 
- 1 
2 
bs 
1 
* 
1 
4 
2 
5 
5 
M7 
4 
* 
5 
2 
E: 
2 
M8 
1 
: 
WH 
= 
ta 
% 
2 
2 
TI 
F 
15 
3 
2 
42 
+ 
5 
As 
3 


A SUIT. AT. LAW. I95 


was continued to the laſt Term. It was like 
wiſe a warrant to the officer to continue the 
Fentre until then, when he came to enter up 


the Judgment on the Iſſue roll. And this 


introduced the general formal beginning with 


Paſtea ee inde Proceſſi, in entering un 
the Judgment, viz, | 


The Iflue ad with, The fame 4 ts 
given to the parties aforeſaid at the ſame 
place, then they go on with“ Afterwards the 
Proceſs thereof being continued between the 
parties aforeſaid, of the plea aforeſaid, by the 
Fury aforeſaid, being reſpited between them 
before our Lord the King at Weſtminſter, 
until next aſter (the 
return of the Diſtringas) F unleſs the Juſtices 
of our Lord the King, aligned to take the 
affizes in the County aforeſaid, ſhall firſt come 
07 %%% av of 4 
R. in the ſaid County of B. according to the 
form of the Statute in ſuch caſe made and 
provided, | for default of the Jurors, becauſe 
none of them did appear, & at which day 


 ® Afterwards the Proceſs, 25 that is, the writ of 


Venire. 
jp If the cauſe is tried in town, it is, Unle/+ the King's 


br tr "ufty and well-bel;ved William Lord Mansfield, bis 


*4. 8 
Maj %% Chief Fuſtice aſſigned to hold Pleas before the Kin 2 
| bine. Hall firft come on be day of at 


2% Guildhall of the City of London or Weſtminſter-hall, 


Oc. And then alſo— 


And the Said Chief Tuftice before whom, &c. font hither 


bis Record, Sc. 


t For deſau't of the Furors, fc. This is only a recital 

of part of the. award of the Di/Zringas, grounded on a lu p- 
ſed default of the jurors not coming on the Veuire. 

$ 4 Which day, Hr. That is, on the return of the Di/ringar. 

O 2 before 
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ALES: 


oferiaid A. B. comes 2 og the 755 R. B. 
His attorney aforeſaid; and the ſaid Juſticos 
of our ſaid Lord the King, before whom, S. 
ſent hither their record had in theſe words, 
to wit, Afterwards, that is to ſay, on "the * day 
and at the place within contained, before 
(here comes in the Paſtea, verbatim; after 
which follows the Judgment). Therefore it 
ts conſidered that the faid A. B. recover againſt 
the aid C. D. his ſaid damages by the ſaid 
Jury in form aforeſaid aſſeſſed; and alſo 
(the coſts de incremento) for his ſaid coſts 
and charges, by the Court of our ſaid Lord 
the King now here adjudged of increaſe to 
the ſaid A. B. with his aſſent, which da- 
mages in the whole amount to 


And the ſaid C. in mercy, Sc. 


If what is before alleged be conſidered, that 
| is, that anciently the Court of King's Bench 
had fo little to do in Civil Actions, that they 
had not buſineſs to fit the whole term, de die 
in diem, but adjourned from one day to an- 
other, in the ſame term, and gave a day to 
the parties to be preſent when they did ſit. 
If this, I ſay, be conſidered, there will ſome 
reaſon appear for the uſe of a ſecond Placia, 
though the cauſe was tried the ſame term that 
the” iſſue was joined: and likewiſe for their 
beginning the entry of the judgment on the 
roll with Poften Continuato inde. Proceſſu, &c. 
But at preſent they both ſeem, not only un- 


On the day ard at the place, Sc. The day and place of 
Nife Prius, mentioned in the Jurat, cr award of the Di- 
fringas, | 

| neceſſary, 
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neceſſary, but very incoherent; for this form 
is now uſed when there is no continuance at 
all, as when the cauſe is tried the fame term 
the Iſſue is joined, in which caſe the Venire is 
returned in the fame Term, . on which very 


return day the Diſringas is teſted. Where 


then is any Continuance of the Procels ? 

When the cauſe is not tried the . Term 
the Iſſue is joined, then the firſt Venire awarded 
by the Iſſue, is continued by Vicecomes non miſit 
breve; and fo on in like manner, from Term 


to Term, until the Diſtringas iſſues; and the 


laſt Jenire is continued, as before, by Poftea 
Continuato, Cc. chus: : 


—— the ſame day is given to the parties afore- 


Said at the ſame place; * at which day 
before our Lord the King at Weſtminſter 
came the parties aforeſaid, by their attornies 
aforeſaid, and the Sheriff of Berks did not 
return the ſaid Writ, nor did they do any 
thing thereupon ; therefore let a Jury come 
thereupon before our Lord the King at Weſt- 
minſter, on next after 
(ſome return in the Term next after that the 
firſt Writ was returnable in) who are in no 
wiſe of kin either to the ſaid A. B. or to the ſaid 
C. D. to take cognizance upon their oath of 
» the whole truth of the premiſſes becauſe as 
'* ©vell the ſaid C. D. as the aid A. have put 
themſelves upen that Jury; the ſame day is 
given to the parties aforeſaid at the ſame 
place, (if there are to be other Continuances 
to other Terms, begin again for each,) az 


8 © arc day, &c. i. e. on the return day of the Venire. 
S 3 | weh 
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which day before cur Lord the King at Weſt - 
minſter came the parties aforeſaid, by their 
attoruies aforeſaid, and the ſaid Sheriff of B. 
aid not return the ſaid Writ, nor did they 
: do any thing thereupon ; therefore, as before, 
let a Fury come, Sc. (to the next Term, and 
io on from Term to Term, to that wherein 
the U:/iringas is returnable.) Afterwards the 4 
Proceſs being continued between the parties = 
aforeſaid of the Plea aforeſaid, by the Jury } 
being reſpited between them, before our Lord 
the King at Weſtminſter, until 
next after _ unleſs his 
Majeſty's Juſtices affigned to hold the afſizes 
in the County aforeſaid ſhould firſt come on 
Saturday the day of 
at R. in the ſaid County, ae r to 5 ho i 
form of the Statute in ſuch caſe made and 
provided, for default of the Furors, becauſe 
none of them did appear; at which day be- 
fore our Lord the King at Weſtminſter he 
aforeſaid A. B. comes by the ſaid R. B. his q 
attorney, and his ſaid Majeſty's Fuſtices be- * 
fore whom, &c. ſent hither their record bad | 
in theſe words, to wit, Afterwards, that ts H 
to ſay, on the day and in the year, and at | 
the place, Ec. (the Poſtea verbatim) therefore 4 
it is conſidered, Ic. IF 


| 
Ot the Entry of the Judgment on the 
Boll in the Common Pleas. ö 

| 


The entry of the Judgment on the Roll in | } 
the Common Pleas differs in form from that in 
the King's Bench, though it is the fame in ſub- | | 

ſtance. | 
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ſtance. The reaſon of this difference is, that 


in the Common Pleas they allow.no Continuance 
of the Proceſs, when the cauſe is tried the 


ſame Term the iſſue is joined, and for the 


| ſame reaſon they uſe no ſecond Placita; there- 


fore, inſtead of Pofea Continuato inde Procefſu, 
after the cloſe of the Iflue, they begin more 


properly thus : 


At which day (i. e. the return day of the 


Venire) the Fury between the parties afore- 
2 in the plea aforeſaid, was reſpited there- 

on between them here until the Morrow of 
All Souls, (i. e. the return of the Habeas 


Corpora) then next follcwing, unleſs the Juſ- 


tices of our Sovereign Jord the King ajjigned to 


take the afſizes in the County aforeſaid, by 
form of the Statute, &c. ſhould firſl come on 
We day of © 
then next paſt, at A. in the County aforeſaid; 
and now here at this day, Ci. e. the return 
day of the Habeas Corpora above,) the ſaid 
A. B. comes by his attorney aforeſaid, and the 
aid Juſtices of alſixe before whom, Sc. ſent 
| here their record in theſe words: Aﬀfter- 
evards, that is to ſay, on the day, c. (the 
Poſtea verbatim) therefore it is conſidered that 
the ſaid A. do recover bis ſaid damages againſt 
the ſaid C. to pounds aſſeſſed by the © 
ſaid jury in form aforeſaid ; and alſo _ 
pounds adjudged by the Court here to the ſaid 
A. at his requeſt of increaſe for his ſaid cofts 
and damages; which ſaid damages in the 
whole amount to | pounds, and 
_ the ſaid C. in mercy, &c. 
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But if the cauſe is not tried the Term Iſſue 


is joined, then is added a ſecond Placita; and 
the fiſt Venire is continued by Vicecomes nou 


miſit breve only: after which continuance they 
begin as above, At which day the jury, &c. 
without ever any Poſtea Continuato, &c. for that 
would ſeem to be a continuance upon a conti- 
Nance... 

The queſtion 1s, If the reſpite of the Jury 
is a continuance of the proceſs, to give ſome 
colour for the entry by Poftea Continuato, 
Sc. in the King's Bench? If not, we muſt 
have recourſe to the former reaſon aſſigned 
for this entry, viz. that Continuances 1n the 
King's Bench were from one day to another, 
in the fame Term; which reaſon will not 


hold good at this day, the Continuances being 


from Term to Term only. 
The entry of the judgment varies, accord- 
ing to the judgment that is given, of which 


the books of practice are ſufficiently full. 


However, two things may be here obſerved, 
as they are preſumed to have been uſed. before 


any coſts were given by the judgment, ac- 


cording to the Stat. 6 E. 1. viz. the amereing 
the plaintiff for his fal/e claim; and the defend- 


ant for his unjuſt detention of the plaintiff's 
right, Ce. In. regard to the firſt, where 
the defendant prevails, the entry of che judg- 


ment againſt the Plaintiſf is ſtill thus in the 
King's Bench : : 


T berefore it is 8 dered that the faid A. take no- 


thing by his ſaid Bill, but that he be in mercy 
of the Court fer bis fal, e clamour, and that 
\ 1 the 


= 


\ 


4 
; 
| 
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F 
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the ſaid C. go thereof without day; * and it 

is further conſidered that the ſaid C. recover 

againſt the ſaid A. pounds for his 
coſts and charges laid out by him about his 
Defence in this behalf adjudged to the ſaid C. 
by the Court of our ſaid Lord the King now © 
here by his own aſſent, according to the Sta- 
tute in ſuch caſe made and provided, and that 
the Jad C. have execution thereof. - 


In the Common Pleas, 


— 


Tbergore it is confi dered that the ſaid A. take 


nothing by his ſaid Writ, but be in mercy for 
his falſe clamour thereupon ; and that the Jaid 
C. go thereof without day, f Sc. Alſo it 
7s conſidered, &c. 


Sony as in Replevin, &c. it is, That 
the ſaid A. and his pledges for proſecuting, are in 
mercy, &c. 

In regard to the ſecond, that is, amercing 
the defendant, we have ſeen before the judg- 
ments with reſpe& to it. But in all actions 
in both courts that were /7 et arms, the judg- 
ment againſt him was with a Capiatur, And that 
the ſaid C. be taken, Sc. inſtead of in miſeri- 
cordia, becauſe in this caſe there was a fine 


due to the King; and therefore the judgment 
was to be diſtinguiſhed on every roll by put- 
Hay. me word Mi'a, or Capiatur in the mar- 


* This is an u addition to the former judgment, ſince the 
Statute gave coſts. | 


+ See laſt note. 
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gin, as is ſuppoſed, for the more ready finding 
the Capiatur Fines, in order to collect them. 

Before the Stat. 16 & 17 Car. 2. the not en- 
tering the words Mi'a or Capialur, or putting 
one for the other, was matter of error. 

To all nes impriſonment was incident; 
and therefore in actions Ji ef armis, where a 
fine was to be ſet, the judgment was, quod 
 defendens capiatur, that is, capiatur quouſque 
Jinem fecerit. But now by the 4 C 5 W. 
M. Capiatur fines in Actions Ji et armis are 
ſaid to be taken away, and no Judgment ought 
to be entered with a Capiatur. However, the 
common form ſtill continues, Aud that tbe 
aid C. be taken, Sc. though there be no fine 
ſet by the Court; the reaſon of Which is, that 
inſtead thereof, the plaintiff, upon ſigning the 
final Judgment in ſuch Actions, is to pay to the 
Officer 6s. $4. in lieu of the fine, which 
Gs. 8 d. is to be allowed the plaintiff again in 
the coſts. And it is ſaid, in the Common Pleas 
they enter the Judgments with Nibil de fine 
guia remittitur per Stat'. So that by this Sta- 
tute a fine of 65. 8 d. inſtead of being taken 
away, is rather rendered certain, and to be paid 
by the plaintiff, inſtead of the defendant. Whe- 
ther the plaintiff ever gets it again, is another 
ching! a 
Ihe Capiatur fine was for a breach of the 
public peace, which every Action Ji et armis 
"implies, and upon ſuch a record, Proceſs of 
Outlawry might iſſue out of the Crown Office 
againſt the defendant for the fine, if not paid; 
but in Actions upon the cafe, &c. where the 
plaintiff did not declare with a /i et armis, 
there the defendant was to be amerced * 
| an 
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and not faken and impriſoned, And this was 


the reaſon- of the e N in the entries of the 
Judgments. 
Thus much is 1 to ew to what the 


formal parts of the Judgments relate only; to 
which much more might be added. 


The Judgment itſelf is ſaid to be the voice 


of the Law. And therefore Judicium ſemper 


ro veritate accipitur ; and the ancient words 


thereof are very ſignificant, viz. conſideratum 
et, Sc. thereby implying that the Judgment 


was given by the Court, upon due conſidera- 
tion of the matter before them. And yet, 
before the Statute of Feofazls (1), and the 4 & 5 


Anne, to what a number of exceptions, and 


vexatious proceedings upon Writs of Error, 


Sc. was a Judgment liable? Eſpecially for 


want of form in the moſt trifling, unneceſſary, 


and almoſt inſignificant things 1maginable, 


viz. the want of Pledges upon the Bill or Ori- 


ginal, the omiſſion of a Profert in Curia, the 


_ omiſſion of Vi et armis, or Contra Pacem, or Hoc 


paratus eft Verificare, the want of Continuances 
in the Pleadings, or in the Judgments, . Cc. 


. 


The only thing to be obſerved farthar on 
this head, in order to contract the Proceed. 
ings, 1s this, whether a general entry by Poſtas 
Continuato inde Proceſſu, Sc. in both Courts, 
where the cauſe is not tried the ſame Term 
the Iſſue is joined, but of ſome ſubſequent 


WE erm, may not be ſufficient of icfelf to con- 


1) Though there are many Statutes of Jeofails ; as 32 
Hen. 8. c. 30. 18 Elix. c. 14. 21 Jac. 1. c. 13. That of 
16 and 17 Car, 2, c. 28. is emphatically ſtiled the Statute 
of Jeofails, on account of its extenſive import. 


7 tinue 
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tinue the irt Proceſs of Venire, awarded at 
the cloſe of the Iſſue, to the Term the Judg- 
ment thereon be given, (whether or no it be to 
the next Term, or three or four Terms after 
Iſſue is joined,) and thereby ſupply. all thoſe 
Continuances by Yicecemes non miſit breve; or 
where by molion in arreſt of Judgment, or motion 
for @ new trial, or by arguing a ſpecial Verditt, 
Sc. there arc intervening Terms; if not, it is 
abſolutely neceſſary every inlervening Term 
ſhould be particularly taken notice of in the 
entry of the Jodgment, or elſe there is an 
error in the Record; which frequently hap- 
pens for want of ſuch entries, though no notice 
be taken of it. | ; 
To clear up this point, and to ſhew that it 
may, let us ſuppoſe the Yenire to be the only 
Proceſs for ſummoning a Jury for a Trial, 
This Venire is awarded at the cloſe of the 1/ue, 
to be returnable the ſame Term the 1/ue is 
Joined ; for inſtance, in Hilary Term. Now 
if the cauſe is tried upon this Writ with the 
Ni Prius clauſe therein, it is teſted the irg 
day of that Term, and returnable the loft 
or ſome day after the Trial, if in Town ; but if 
for the Siitings after Term, or for the Aſiaes, 
it is teſted the laſt day of that Term, and re- 
*turnable the t of Zaſter. And then the 
entry of the Judgment may be very properly 
according to the form uſed in the Common 
Pleas, thus: And now here at this day (i. e. 
the return day of the Writ) the /aid A. B. 
comes by bis Attorney aforeſaid, and the Juſtices 
of Axe, before whom, Cc. ſent here their Re- 
cord in theſe words: Afterwards, that is to ſay, 


: a 50 day 9 at the place within A; 
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FT” (the Poſtea verbatim * therefore it is con- 
dered, that—lo on with the Judgment. This 
is ſhort and plain, and yet full and explicit. 
But ſuppoſe the cauſe is to be tried of ſome 
Subſequent Term, for inſtance, of Trinity Term, 
then the Yenire awarded at the cloſe of the 
Iſue need not be made out, but only ſuppoſed 
to have iſſued, (as it is chiefly now,) but a new 
Venire made out for Trial, teſted the firſt of 


Trinity, and returnable the laſt, or ſome day 


| after the Trial for Town cauſes; or zefted the 
laſt of T rimty, and returnable the firſt of. Mi- 
chaelmas Ferm for the 4fjzes. In which caſes 


the frſt Yenire awarded at the cloſe of the 


1jue may be continued by ſuch a general entry 
-W Poftea Continnato inde Proceſſu, Se. in enter- 

ing up the Judgment, viz. Afterwards the 
Proceſs being continued between the parties afore- 
ſaid, of the Plea aforeſaid, until (the Re- 
turn of the Yenire made out for the Trial) 
at which day the ſaid A. B. comes by bis At- 


torney aforeſaid, aud the Fuftices, &c, Now if 


ſuch a general entry may be allowed to be a 

Continuance of the firſt Writ awarded in Hilary 
Term, it will ſupply all thoſe Entries on the 
roll by. Vicecomes non mijit breve, &c. from 
Term to Term, until the entering up of the 
Judgment, in a very plain and ſimple manner. 
And by this it is evident that the Writs of Di- 


tringas and Habeas Corpora may be well ſpared, 


and then of conſequence there will be no occaſion 
for the entry of the Jurat. on the Record; and 


this, I preſume, will be agreeable to the original | 


uſe of this Writ. | 
Though the entry of the final me on the 
Rab. is conſidered here as the next procceding 
5 9 5 after 
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after ſigning the Judgment, yet tnis need not be 
immediately done; for upon ſigning the Judg- 
ment, the party entitled to the benefit of it may 
firſt bring an Action on his Judgment, or he 
may have an Execution for the fatisfaction of 
his damages, or debt and coſts, and afterwards 
enter up his final Judgment to warrant ſuch Ac- 
tion or Execution. 5 
An Execution is ſaid to be frutfus ef Inis 
Legis, the fruit and end of the Suit (1); for, as 
obſerved before, the Execution doth begin af- 
ter the Action or Suit is ended: and therefore 
a Treatiſe of a Suit at Law ought to end here 
with the Judgment. But as there are ſeveral 


Writs of Execution now in uſe, it may not be 


improper to take a ſlight view of them before we 
conclude. | | 


Df an Execution, 


An Execution is a judicial Writ, grounded 
on the Judgment of the Court from whence it 
iſſues; and is ſuppoſed to be granted by the 
Court, at the requeſt of the party at whoſe Suit 
it is, to give him ſatisfaction on the Judgment 
which he hath obtained. And therefore an Exe- 
cution cannot be ſued out in one Court, upon a 
Judgment obtained in another. 

There are three ſorts of Executions commonly 
in uſe at this time, for the obtaining ſatisfaction 
for a debt, damages, or coſts given by the Judg- 
ment, viz. | 

A Capias ad Satisfaciendum ns thi _ of 


the defendant only. 


(1) Cs. Lit. 289. f 
| A. Fieri 
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A Fieri facias againſt the goods and chattels 
of the defendant only; and, ; 

An Elegit againſt the goods and chattels, 

(exept Oxen and beaſts of the plough,) and 

alſo one half of the defendant's lands (1), to hold 

by the plaintiff, until the debt or damages and 
coſts are ſatisfied, 


The Ca' Sa', or Capias ad Satisfaciendum, was 


given by the Statute of Marlebridge, c. 23. 
This Writ, by the Common Law, iſſued only 
in Treſpaſs, quare Vi et armis; but by the 
| Statute 25 Ed. 3. it may iſſue in other caſes, 
before which time we ſee how tender the Com- 
mon Law was of reſtraining a man's liberty. 
And now, indeed, whenever the body is taken 
by this Writ, the plaintiff can have no other 
execution againſt his goods and chattels, lands or 
renements ; for as corpus humanum non recipie 


£/timationem, ſo it is deemed the greateſt and 


higheſt ſatisfaction one man can have of another. 
And hence, if a man died in cuſtody before 
the 21 Fac. 1. on this Writ, the debt was pre- 
ſumed to be ſatisfied ; but by this Statute, 


c. 24. where a defendant dies in cuſtody on this 


_ Writ, the plaintiff, or his executors and ad- 


miniſtrators, by reviving the Judgment, may 


have a new Execution againſt his lands of 
goods, | 

The Fj Fa', or Fieri Facias, was the only 
Writ of Execution that lay at Common Law, 
and was afterwards confirmed by the Statute-of 


Weſtminſter 2. If, this Writ iſſues, and the 


defendant has not any goods or chattels whereby 
the debt and damages may be levied; or if only 


(1) Except e 
Part 


eee 
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part thereof be levied, the plaintiff, at the re- 
turn thereoi, may have another Writ of Execu- 
cution, either another Fi Fa', or a Ca Sa', or 
an Hlegis, for further ſatisfaction. 

ihe Elegit was given by the Statute of Weſt 
minſter 2. c. 18, 1f upon this Writ only goods 
and chattels be levied, and thoſe not ſufficient 
to ſatisfy the plaintiff 's debts and damages, 
the plaintiff may have another Execution, either 
a Ca' Sa', or a Fi' Fa', or another Elegit, it be- 
ing in effect but a #7 Fa, and the law is very 
deſirous a man ſhould have a foll ſatisfaction on 


his Judgmeat (1): 
= And 


(1) As the author has at he beginn fog of his Treatiſe, 
given us forms of the primary Writs of Proceſs, we ima- 
gine we ſhall not be thought to exceed the province of an 
Editor if we here ſubjoin forms of the three nal Writs he 
has above ſpoke of. | 


The Form of a Writ of Capias ad n 


George the Third by the grace of God, Sc. to the Sheriff of 
Cambridgeſhire, greeting: We command you, that you take 
Andrew Becket, late of Kneeſworth, Gent. if” be can be 
found' in your Bailkech, and him ja 92 keed, ſo that you 

"may have his body before Is in three weeks from the day of 
the Holy Trinity, where/ocver we ſhall then be in England, 
zo ſatisfy Philip Sandys for Gol. debt which the ſaid Philip 

Sandys has lately recovered againſt him in our Court before 

V, and al/o- 301. which were adjudged in our ſaid Court 

before Us, to the ſaid Philip Sanays for his damages which 

he has ſuſtained, as well by occaſion of the detention of the 
aid debt, as for his coſts and charges to which he hath been 
put about his ſuit in this behalf, whereof the ſaid Andrew 

Becket is convicted, as it appears of record; and haue you 

then there this writ,” Witneſs, &c. 

'This Writ anſwers to the Capias ad Reſpondendum after 
the commencement of 2 ſaii, and cannot ſtrictly be iſſued 
m_ any but thoſe who were liable to that Wit, 3 Co. 

Ps * | 


* 


The 
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And yet we cannot but obſerve one very 
great hardſhip that lies on the plaintiff in this 
| 3 reſpect, 
The Writ of Fieri Facias is as follows: i | 
George the Third, &c. We command you, that of the goods and 
_ chattels within your Bailiwick, of James Sykes, late of 
Foxton, Gent. you cauſe to be made gol. debt, which John 
Stokes /ately in our Court, before Us, hath recovered again/? 
him; and alſo 251. (and ſo on as in the Capias to** record 
and have that money before Us, in three weeks from, &c, 
- wwhereſoever, &c. to render tothe ſaid James his debt and da- 
mages aforeſaid, and bave there then this Writ : Wines, 
C. ' : 


_ 


This Writ will iſſue againſt all perſons indiſcriminately, 
das well privileged as others. 3 Blac. Com. 417, 
A Writ of Elegit in Caſe. | 
George the Third, &c. Whereas A. B. lately in our Court, 
hbefare our Juſtices at Weſtmintter, by the courſe of the ſaid © 
Court recovered againſt C. D. late of, &c. 150'. which in 
our ſaid Court were adjudged to the ſaid A. for his da- 
mages which he had by means of the non-per formance of cer - 
tain promiſes and undertakings, made by the ſaid C. to the 
ſuid A. at E. in your County, whereof the ſaid C. is con- 
witted, and Lecauje the ſaid A. B. came in our Court, before 
our ſaid Juſtices, and by the Stature in that caſe made and 
provided, choſe to have delivered to him all the goods and 
chattels of the ſaid C. D. (except his oxen and beaſts of the © 
plough, ) and likewiſe a moiety of all and fingular the lands 
and tenements of the ſaid C. D. in your Bailiabict, to hold 
to him the goods and chattels afore/aid, as his own proper 
good and chattels, and alſo to hold the ſaid moiety as his 
freehold to him and his afſigns, according to the form of the 
aid Statute, until he hall thereof have lewied the ſaid deòr 
and damages; and therefore we command you that without 
delay you cauje to be delivered to the ſaid A. by reaſonable 
fine and extent, all the goods and chatieli of the ſaid C. D. 
in your Bailiwick, (except the oxen ani beaſts of his plough.} 
and likewiſe a mojety of all the lands and tenements of the 
aid C. D. in your Baidiawick, of «which the aid C. D. on 
the (day the judgment was ſigned) er which the ſaid 
judgment was given, was, or at any time ſince hath, been 
ſeicted to him the ſaid A. to hold te him the ſaid geods and 
| WM «hattels 
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N reſpect, and that is this: When a plaintiff 
has obtained a Judgment for a debt in caſe, 
Sc. on a Trial or Writ of Inquiry, the coſts 
allowed on ſigning final Judgment are up to 
that time only, and the coſts. of an Execu- 
tion, and levying the debt and cofts, are not 
_ conſidered. Therefore, if the plaintiff takes 
out an Execution, the Coffs thereof with the 
Sheriffs Warrant, the Officer's fee for taking 
the defendant, or taking and keeping poſſef- 
ſion of his goods, the appraiſement and in- 
ventory, the bill of ſale, and the Sheriff's 
poundage, muſt be all paid out of the plain- 
tiff's debt, and this may amount to 4Os. at 
the leaſt, and oftener to 3 or 47. which is a 
great deal out of a debt of 5 or 67. or out of 
201. and muſt give great diſſatisfaction to a 
Suitor. 

It is hard enough for a man to be forced to 
take any remedy at all for a juſt debt, and 
how much more ſo, if after he has obtained 
a Judgment for his debt and coſts, as he ima- 
gines, he is ſtill to be put to this further ex- 
"pence? I have recovered my debt and coſts by a 


_ 


chattels as bis own proper goods and chattels, and alſo to 
hold to him and his aſſigns, a moiety of the ſaid lands and 
renements as his own free tenements, according to the form of 
the ſaid Statute, until he Hall thereof have fully levied his 
Said debt and damages; and in what manner you Gall have 

executed this our Writ make afpear to our Juſtices at Weſt- _ 
minſter, ox the Morrow of All Souls, under your ſeal and 
the ſeals of them, by who/e oath you ſhall make the ſaid extent 
and appraiſement, and have, &c. Witneſs, &c. | 


All theſe Writs of Ca. Sa. Fi. Fa. and Elegit, may Uke 
wiſe be ſved out as proceſs of execution for colts obtained by 
the defendant, if the plaintiff be nonſuited, nonproffed, &c. 


I Hel. Prac, 543) | 
Judg- 
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Tudgment of the Court, and yet am ſo much out of 
Pocket] | 

The reaſon, as preſumed, why this is not 
conſidered, and allowed for in coſts, on ſign- 
ing the Goa) Judgment, is, becauſe the Court 
does not know what remedy the plaintiff will 
take on his Judgment; as inſtead of an Execu- 
tion he may chuſe to bring an Action on it, 
and then only he can recover his coſts with- 
out ſuch expence. But even then, the re- 
medy is often worſe than the dileaſe; for if 
the defendant cannot pay the coſts of one Suit, 
how can it be expected he ſhould pay the coſts 
of two? _ 

The hardſhip is the ſame on a defendant, 
where he prevails, But in order to remedy. 
this, it is a pity that the party is not at li- 
berty to make his election, on ſigning his 
final Judgment, what method he will take, 
that the Officer may make an allowance ac- 
cordingly. 

It is for this reaſiin that Bonds and War- 


rants of Attorney to conteſs Judgment are 


made in double the ſum, becauſe, by recover- 
ing the penalty, theſe coſts may be taken there- 
out. 
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Of an ue joined in the Common Pleas in 
an Action of Treſpaſs for fiſting, Cc. 


Cooke, 
Hilary Term in the Thirty-third Year of 
the Reign of King George the Second, 


Oxfordſbire, FRA NCIS G. late of }/aybo- Dec 
to wit. 0 | rough, in the ſaid County, 
Yeoman; William A. late of the ſame place, 
Victualler; John E. late of the ſame place, 
Labourer ; Foſeph A. late of the ſame place, 
Maltſter; and Samuel H. late of Ben/ington, in 
the ſaid County, Gentleman, were attached 
to anſwer Edward B. of a Plea, wherefore with 
force and arms they fiſhed in the free fiſhery 
of the faid Edward, in the river Thames, at 
Shilling ford, within the pariſh of Yarborough, 
in the ſaid County of Oxford, and the fiſh of 
the value of twenty pounds thereout took 
and carried away; and allo wherefore, with 
force and arms, they fiſhed in the /everal 
fiſhery of the ſaid Edward in the river Thames 
at Shilling ford aforeiaid, within the pariſh of 
MWarborougb aforeſaid, in the ſaid County of 
Oxford, and the filh of the value of other 
53 tuenty 
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twenty pounds thereout took and carried away, 
and other wrongs there did to the ſaid Eg- 
dard, to the great damage of the ſaid Ed- 
ward, and againſt the peace of our Lord the 
preſent King: And whereupon the ſaid Ed- 
ward, by A B. his Attorney, complains that 


the ſaid Francis, William, John, Joſeph, and 
Semuel; on the firſt day of January in the 


year of our Lord one thouſand ſeven hundred 
and fiftyenine, and on divers other days and 
times between that day and the twentieth 
day of November then next following, with 


force and arms fiſhed in the - free fiſhery of 
the ſaid Edward, in the river Thames, at Shil- 


ling ford aforeſaid, 'within the pariſh of Marbo- 
rough aforeſaid, in the ſaid County of Oxford, 
and the fiſh, to wit, one. Salmon, twenty 


Barbels, twenty Jacks, one thouſand Perches, 


one. thouſand Blays, one thouſand Roaches, 
one thouſand” Daces, one thouſand Gudgeons, 
and one thouſand Eels, of the value, Se. 
thereout took and carried away; and alſo for 
that the ſaid Francis, William, John, Joſeph, 
and Samuel, on the ſaid firſt day of January 
in the year aforeſaid, and on divers other 


days and times between that day and the 


twenticth day of November then next fol- 
lowing, with force and arms fiſhed in the 
feveral filhery of the ſaid Edward, in the 


river Thames, at Shilling ford aforeſaid; 10 8 


in the pariſh of Warborougb aforeſaid, 

the faid County of Oxford, and the fiſh, N 
wit, one Salmon, twenty Barbels, twenty 
Jacks, one thouſand Perches, one thoufand 
Blays, one thouſand Roaches, one thoufand 


Daces, one thouſand Gudgeons, and one 
thouſand 
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thouſand Eels, of the value, Sc. thereout 
took and carried away, and other wrongs, 
&c. to the great damage, Sc. and againſt 
the peace, Cc. Whereupon the ſaid Edward 
fays that he is injured, and hath ſuſtained da- 


mage to the value of twenty pounds, and there- | 


fore he brings his Suit, &c. 

And the ſaid Francis, William, John, Joſeph, 
and Samuel, by K. Boote their Attorney, come 
and defend the force and injury, when, Se. 
and ſay that they are not guilty of the Treſ- 
paſs aforeſaid, in manner and form as the 
ſaid Edward hath above thereof complained 
againſt them ; and of this they put themſelves 
on the Country; and the faid Edward doth fo 
likewiſe; and for further Plea as to the fiſh- 
ing in the ſaid fiſhery: in the ſaid Art Count of 
the ſaid Declaration mentioned, and the ſaid 


fiſh in the ſaid fr Count of the ſaid Decla- 


ration mentioned thereout taking and carrying 
away above ſuppoſed to have been committed 
by the ſaid Francis, William, Fohn, Joſeph, and 
Samuel, they the ſaid Francis, William, Jobn, 
Foſeph, and Samuel, by leave of the Court 
here for this purpoſe firſt had and obtained 
according to the form of the Statute in ſuch 
caſe made and provided, ſay, that the faid 
Edward ought not to have his aforeſaid Ac- 
tion thereof againſt. them, becauſe they ſay 
that the ſaid fiſhery ia the rt Count of the 
ſaid Declaration mentioned, and in which, Sc. 
is, and at the ſaid ſeveral times when, He. and 
long before, was a fiſhery in and upon a cer- 
tain piece or parcel of land, covered with 
water, called the river Thames, adjoining to 
8 certain cloſe or piece of land, called Bury 


P4 ” Aead., 
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Mead, otherwiſe Haſeley Mead, in the: parith 
of Warborough aforeſaid, and running cloſe by 
the ſaid cloſe or piece of land, called Bury 
Mead, otherwiſe Haſeley Mead, and extending 
in length the whole length or ſide of the 
ſaid cloſe or piece of land called Bury Mead, 
otherwiſe Haſeley Mead, next the ſaid river, 
and in breadth from the bank of the ſaid 
river next the ſaid cloſe or piece of land, 
called Bury Mead, otherwiſe Haſeley Mead, to 
the middle of the ſtream of the ſaid river; 
and that the preſident and ſcholars of Saint 
Tohn Baptiſt College, in the Univerſity of Ox- 
ford aforefaid, before the firſt: time when, 
Sc. and at the ſaid ſeveral times when, Ec. 
were and ſtil] are ſeiſed in their demeſne as 
of fee of and in four acres of land, with the 
appurtenances, lying and being in the ſaid 
cloſe or piece of land, called Bury Mead, 
otherwiſe Heſeley Mead, in the pariſh of War- 
borough aforeſaid, and parcel thereof; and 
that they the ſaid preſident and ſcholars; and 
all thoſe whoſe eſtate they now have, and at 
the ſaid ſeveral times when, &c. had of and 
in the ſaid four acres of land, with the 
appurtenances, parcel, Sc. from time where- 
of the memory of man is not to the con- 
trary, have had, and have been uſed and ac- 
cuſtomed to ve, and of right ought to 
have had, and ſtill of right ought to have for 
| themſelves, their farmers, and tenants of the 

four ' acres of land, with the appurtenances, 
parcel, Sc. for the time being, a free fiſhery 
in the fajd river Thames, at Yarborough atore- 
aid, and within the limits and bounds above 


in this Plea PRIOR mentioned, ee year, 
| at 


; 


APPENDIX. ay, 


at all times of the year, at free will and pleaſure, as 


belonging and appertaining to the aforefaid four 


acres of land with the appurtenances, parcel, Sc. 
and the ſaid preſident and ſcholars being ſo ſeiſed 
of and in their aforeſaid four acres of land, with 


the appurtenances, parcel, &c, they the ſaid 


preſident and ſcholars, before the firſt time 
when, Sc. to wit, on the thirtieth day of 


May in the year of our Lord ohe thouſand 


ſeven hundred and fifty eight, at Shilling ford 
aforeſaid in the County aforeſaid, by a certain 
indenture then there made between the ſaid 


preſident and ſcholars of the one part, and 


one Richard B. of the other part, the one part 
of which ſaid indenture, ſealed with the com- 
mon ſeal of the ſaid preſident and ſcholars, 
they the ſaid Francis, William, John, Joſeph, 
and Samuel, now bring here into Court, the 
date whereof is the day and year laſt above- 
faid, for the conſiderations therein mentioned, 
did demiſe and to farm let unto the faid 
Richard B. four acres of land, with the ap- 
purtenances amongſt other things, to have and 


to hold the ſame unto the ſaid Richard B. his 


executors, adminiſtrators, - and aſſigns, from 
the feaſt of the Annunciation of the Bleſſed 
Virgin Mary then laſt paſt, until the end and 
term. of twenty years from thenceforth next 
enſuing and foily to be complete and ended ; 
by virtue of which ſaid demiſe he the fſaia 
Richard B, afterwards and before the: firſt 


time when, S. to wit, on the faid -thirtieth 
day of May, in the year of our Lord one 
thouſand . ſeven hundred and fifty-eight, en- 
tered into the ſaid four acres of land, with 
the appurtenances, parcel, Cc. and was, and 


from thenceforth hithexto hath been, and ſtall 
| | WS 
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is thereof poſteſſed; ; and being ſo thereof poſ- 
ſeſſed, they the ſaid Francib William, John, 
Frſeph, and Samuel, as the ſervants of the ſaid 
Richard B. and by his command, at the ſaid 
ſeveral times when, Sc. fiſhed in the ſaid 
fiſhery above in this Plea particularly men- 
tioned, and in which, Sc. as in the free fiſhery 
of the ſaid Kichard B. and the ſaid fiſh in the 
firſ} Count of the ſaid Declaration mentioned 
thereout took and carried away, as they law- 


fully might, for the cauſe aforeſaid, which are 


the ſaid fiſhing in the ſaid #/hery in the ſaid 
Arſt Count of the ſaid Declaration mentioned, 


and the ſaid fiſh in the ſaid %% Count of the | 


faid Declaration mentioned, thereout taking 
and carrying away, whereof the ſaid Edward 
hath above complained againſt them, the faid 
Francis, William, Fohn,' Foſeph, anc Samuel; 
and this they are ready to verify ; wherefore 
they pray Judgment if the ſaid Edward ought 
to have his aforeſaid Action thereof againſt 
them, &c.: And for further Plea as to. the fiſhing 
in the ſaid fiſhery in the faid fr Count of 
the ſaid Declaration mentioned, and the ſaid 
fiſh in the ſaid Fr/* Count of the ſaid Decla- 
ration mentioned thereout taking and carrying 
away, above'ſuppoſed to have been commit- 


ted by the ſaid Francis, William, John, Joſepb, 


and Samuel, they the ſaid: Francis, William, 


John, Joſeph, and Samuel, by like leave of 


the Court here for this purpoſe. firſt had and 
obtained, according ro the form of the Sta- 
tute in ſuch caſe made and provided, ſay, that 
the ſaid Edward ought not to have his afore- 


ſaid Action thereof againſt them, becauſe they 
Fay that the ſaid fiſhery in the rt Count of 


the ſaid Declaration mentioned, and in gory 
Ca 
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Sc. is, and at the fa:d ſeveral times when, 
Sc. and long before, was a fiſhery in and 
upon a certain piece or parcel of land, co- 
vered with water, called the river Thames, 
adjoining to a certain cloſe or piece of land 
called Bury Mead, otherwiſe Haſeley Mead, in 
the pariſh of Warborougb aforeſaid, and run- 
ning cloſe by the faid cloſe or piece of land 
called Bury Mead, otherwiſe Haſeley Mead, and 
extending in length the whole length or 
ſide of the ſaid cloſe or piece of land called 


Bury Mead, otherwiſe Haſeley Mead, next the 


ſaid river, and in breadth from the bank of 


the ſaid river next to the ſaid cloſe or piece 
of land called Bury Mead, otherwiſe Ha/eley 


Mead, unto the middle of the ſtream of the 
ſaid river; and that the preſident and ſcho- 
lars of Saint 70% Baptiſt College, in the Uni- 


verſity of Oxford, before the firſt time when, 
Sc. and at the faid ſeveral times when, Sc. 


were and ſtill are ſeiſed in their demeſne as of 
fee, of and in four acres of land, with the 
appurtenances, lying and being in the ſaid 
cloſe or piece of land called Bury Mead, 
otherwiſe Haſeley Mead, and parcel thereof; 
and that they the ſaid preſident and ſcholars, 


and all thofe whoſe eſtate they now have, and 


at the ſaid ſeveral times when, &c. had of 
and in the ſaid laſt- mentioned four acres of 
land, with the appurtenances, from time 


| whereof the memory of man is not to the 


contrary, have had, and have been uſed and 
accuſtomed to have, and of right ought to 


have had, and till of right ought to have for 


themſelves, their farmers and tenants of the 
aforeſaid laſt-mentioned four acres of land, 


with” 
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with the appurtenances, parcel, Sc. for the 
time being, common of fiſhery in the ſaid 
river Thames at ardorougb aforeſaid, and 
within the limits and bounds above in this 
Plea particularly mentioned, every year, at all 
times of the year, at their free will and 
pleaſure, as belonging and appertaining to 
their aforeſaid Jaſt-mentioned 555 acres of 
land, with the appurtenances, parcel, &c.; 
and the ſaid preſident and ſcholars being ſo 
ſeiſed of and in the aforeſaid laſt- mentioned 
four acres of land, with the appurtenances, 
they the ſaid preſident and ſcholars, before the 
firſt time when, Sc. to wit, on the thirtieth 
day of May in the year of our Lord one 
thouſand ſeven hundred and fifty-eight, at 
Shilling ford aforeſaid, in the County aforeſaid, | 
by a certain indenture then and there made 
berween the ſaid preſident and ſcholars of the 
one part, and the ſaid Richard B. of the 
other part, one part of which ſaid laſt men- 
tioned Indenture, ſealed with the common 
| feal of the ſaid preſident, and ſcholars, they 
the ſaid Francis, Milliam, John, Joſeph, and 
Seauecl now bring here into Court, the date 
whereof 1s. the day and year laſt aforeſaid, 
for the conſiderat! on therein mentioned, did 
demiſe and to farm let unto the ſaid Richard B. 
the ſald laſt-mentioned four acres of land, 
with the appurtenances, parcel, Oc. to have 
and to hola the ſame unto the ſaid Richard! B. 
his- executors, adminiſtrators, and aſſigns, 
from the fealt of the Annuntiation of the-bleſ- 
ed Virgin Mary then lalt paſt, unto the end 
apd terin of twenty years from thenceforth 


next Cn! ſving, and fully to be complete and 
- aged 


4 " 
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ended; by virtue of which ſaid demiſe the 


ſaid Richard B. afterwards, and before the firſt 
time when, &c. to wit, on the ſaid thirtieth 
day of May in the year of our Lord one 
thouſand ſeven hundred and fifty- eight afore- 
ſaid, entered into the ſaid laſt- mentioned four 


acres of land, with the appurtenances, fo 
demiſed in form aforeſaid, parcel, Sc. and 


at the ſaid ſeveral times hs Sc. was, and 
from thenceforth hitherto hath been, and ſtill 


is thereof poſſeſſed ; and being ſo thereof poſ- 


ſeſſed, they the ſaid Francis, William, John, 
Joſeph, and Samuel, as the ſervants of the ſaid 


_ Richard B. and by his command, at the ſaid 
ſeveral times when, Sc. fiſhed in the ſaid 
fiſhery above in this Plea particularly men- 


tioned, and in which, Se. as in the common 
fiſhery of the ſai] Richard B. there; and the 
ſaid fiſh in the fr Count of the fad: Decla- 
ration mentioned thereout took and carried 


away, to the uſe of the ſaid Richard B. uſing 


the ſaid common of fiſhery of him the ſaid 
Richard B. as they lawfully might for the 


cauſe aforeſaid, which are the ſaid fiſhing in 


the ſaid fiſhery in the ſaid firf Count of the 
ſaid Declaration mentioned, and the ſaid fiſh 
in the ſaid et Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
whereof the ſaid Edward hath above com- 
\ plained againſt them the ſaid Francis, William, 


Jobn, oſeph, and Samuel; and this they are 


ready to verify; wherefore they pray Judg- 


ment if the ſaid Edward ought to have his 


aforeſaid Action thereof againſt them, Cc. : 
And for further Plea, as to the fiſhing in the ſaid 
fiſhery in the laid a Count of the ſaid De- 
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claration mentioned, and the ſaid fiſh in the ſaid 
Jirſ# Count of the ſaid Declaration mentioned 
thereout taking and carrying away, above ſup- 
poſed to have been committed by the ſaid 
Francis, William, John, Joſeph, and Samuel, 
they the ſaid Francis, William, Jobn, Joſeph, 
and Samuel, by like leave of the Court here 


for this purpoſe firſt had and obtained, ac- 
cording to the form of the Statute in ſuch 


caſe made and provided, ſay that the ſaid 
Edward ought not to have his aforeſaid Action 
thereof againſt them, becauſe they ſay that 


the ſaid filhery in the fr/# Count of the ſaid 


Declaration mentioned, and in which, Sc. is, 
and at the ſaid ſeveral times when, Sc. and 
long before, was a fiſhery in and upon a cer- 
tain piece or parcel of land, covered with 
water, called the river 7. hames, _ adjoining to 
a certain cloſe or parcel] of land called Bury 
Mead, otherwiſe Haſeley Mead, in the pariſh of 


- . Wartorough aforeſaid, and running cloſe by 


the ſaid cloſe or piece of land called Bury 
Mead, otherwiſe Haſeley Mead, and extending 
in length the whole length or , ſide of the 
ſaid cloſe or piece of land called Bury Mead, 


Otherwiſe Haſeley Mead, next the ſaid river, 
and in breadth from the bank of the ſaid ri- 


ver next to the ſaid cloſe or piece of land 
called Bury Mead, otherwiſe Haſæley Mead, un- 
to the middle of the ſtream of the ſaid river, 
and which ſaid fiſhery above in this Plea 


particularly mentioned, and in which, Sc. is, 
and at the ſaid ſeveral times when, Cc. was 


the fre fiſhery of the ſaid; preſident and ſcho- 


lars of Saint John Baptiſt College in the Uni- 


verſity of Oxford; for which reaſon they the 


faid 
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ſaid Francis, William, John, Joſeph, and Sa- 
muel, as the ſervants of the ſaid preſident and 
ſcholars, and by their command, at the faid 
ſeveral times when, &c. fiſhed in the ſaid 
fiſhery above in this Plea particularly men- 
tioned, and in which, Sc. as in the free 
fiſhery of the faid prefident and ſcholars; | 
and the faid fiſh in the fr Count of the ſaid 
Declaration mentioned, as the fiſh of the ſaid 
fiſhery of them the ſaid preſident and ſcho- 
lars, thereout took and carried away, as it was 
lawful for them to do, for the cauſe aforeſaid, 
which are the ſaid fiſhing in the ſaid fiſhery 
in the ſaid fr Count of the ſaid Declaration 


mentioned, and the ſaid fiſh in the ſaid fr/ 


Count of the ſaid Declaration mentioned 
therout taking and carrying away, whereof 
the ſaid Edward hath above complained againſt 
them the ſaid Francis, William, John, Joſeph, 
and Samuel; and this they are ready to verify; 
wherefore they pray Judgment if the ſaid Ed- 
ward ought to have his aforeſaid Action there- 
of again them, Fc. And for further Plea 
as to fiſhing in the ſaid fiſhery in the ſaid 
ſecond Count of the ſaid Declaration men- 
tioned, and the ſaid fiſh in the ſaid ſecond 
Count of the faid Declaration mentioned there- 
out taking and carrying away, above ſuppoſed 
to have been committed by the ſaid Francis, 
William, Jobn, Joſeph, and Samuel, they the ſaid 
Francis, William, John, Feſeph, and Samuel, by 
leave of the Court here for this purpoſe firſt 
had and obtained, according to the form of the 
Statute in fuch caſe made and provided, ſay, 
that the ſaid Edward ought not to have or 
maintain his aforeſaid Action thereof againſt 
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them, becauſe they ſay that the ſaid fiſhery 
in the ſaid /econd Count of the ſaid Declara- 
tion mentioned, is, and at the faid teveral 
times when, Fe. and long before, was a 
piece or parcel of land covered with water, 
called the river Thames, adjoining to a certain 
cloſe or piece of land called Bury Mead, 
otherwiſe Haſeley Mead, in the pariſh of War- 
borough aforeſaid, and running cloſe by and 
along the faid cloſe or piece of land «alled 
Bury Mead, otherwiſe Haſeley Mead, and ex- 
tending in length the whole length or ſide 
of the ſaid cloſe or piece of land called Bury 
Mead, otherwiſe Haſeley Mead, next the ſaid 
river, and in breadth from the bank of the 
ſaid river next the ſaid cloſe or piece of land 
called Bury Mead, otherwiſe Haſeley Mead, 
unto the middle of the ſtream of the ſaid 
river; and that the preſident and ſcho- 
lars of Saint John Baptiſt College in the Uni- 
verſity of Oxford, before the firſt time when, 


Sc. and at the faid ſeveral times when, Ec. 


were and ſtill are ſciſed in their demeſne as 
of fre of and in four acres of land, with 


the appurtenances, lying and being in the 
ariſh aforeſaid, in the ſaid cloſe or piece of 


land called Bury Mead, otherwiſe Haſeley 


Mead, and parcel thereof ; and that they the 
ſaid preſident and ſcholars, and all thoſe whoſe 
eſtate they now have, and at the ſaid ſeveral 


times when, Sc. had of and in the. aforeſaid 
laſt- mentioned four acres of land, with the 


appurtenances, parcel, &c. from time where- 


of the memory of man is not to the contrary, 


have had, and have been uſed and accuſtomed 


to have, and of right ought to have had for 


the M- 
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themſelves, their farmers, and tenants of 
the ſaid laſt- mentioned four acres of land, 
with the appurtenances, parcel, Sc. for the 
time being, a free fiſhery in the ſaid river 
Thames, at Warborough aforeſaid, and within 
the limits and bounds above in this Plea 
particularly mentioned, every year, at all 
times of the year, at their free will and 
pleafure, as belonging to the ſaid laſt-men- 
tioned four acres of land, with the oppur- 
tenances, parcel, Sc. and the faid preſident 
and ſcholars being ſo ſeiſed of and in their 
aforeſaid laſt- mentioned four acres of land, 
with the appurtenances, parcel, &c, they the 
laid preſident and ſcholars, before the firft 
time when, Sc. to wit, on the thirtieth day 
of May in the year of our Lord one thouſand 
ſeven hundred and fifty-eight, at Shilling ford 
aforeſaid, in the county aforeſaid, by a cer- 
tain indenture then and there made between 
the ſaid preſident and ſcholars of the one part 
and the aforeſaid Richard B. of the other part, 
the one part of which ſaid laſt-mentioned in- 
denture, ſealed with the common ſeal of the 
ſaid preſident and ſcholars, they the ſaid 
Francis, William, John, Joſeph, and Samuel 
now bring here into Court, the date whereof 
is the ſame day and year laſt aforeſaid, for 
the conſiderations therein mentioned, did de- 
miſe and to farm let unto the ſaid Richard B. 
the ſaid four acres of Jand, : with the appur- 
tenances, parcel, &c. to have and to hold 
the ſame unto the ſaid Richard B. his execu- 
tors, adminiſtrators, and aſſigns, from the 
_ feaſt of the Annunciation f the Bleſſed Virgin 
OW then laſt paſt, until the end and term 
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of twenty years from thence next enſuing, and 
fully to be complete and ended; by virtue of 
which ſaid laſt-mentioned demiſe, he the faid 
Richard B. afterwards, and before the firſt 
time when, &c. to wit, on the ſaid thirtierh 


day of May in the year of our Lord one 
thouſand ſeven hundred and fifty-eight, . en- 


tered into the ſaid laſt- mentioned four acres 
of land ſo demiſed in form aforeſaid, with 
the appurtenances, parcel, &c. and and 
from thenceforth hitherto hath been, and ſtill 
is thereof poſſeſſed ; and being ſo thereof poſ- 
ſeſſed, they the ſaid Francis, William, John, 
Foſeph,; and Samuel, as the ſervants of the ſaid 
Richard B. and by his command, at the ſaid 


ſeveral times when, Sc. fiſhed in the faid 


fiſhery above in this Plea particularly men- 
tioned, and in which, Sc. as in the free fiſhery 
of the ſaid Richard B. and the faid fiſh in 
the fr/# Count of the ſaid Declaration men- 
tioned thereout took and carried away, as the 
fiſh of the ſaid Richard B. coming out of the 
Free fiſhery of the ſaid Richard B. as they 
lawfully might, for the cauſe aforeſaid, which 
are the ſaid fiſhing in the ſaid fiſhery in the ſaid 


ſecond Count of the ſaid Declaration mentioned, 


and the faid fiſh in the faid /econd Count of 
the ſaid Declaration mentioned thereout taking 


and carrying away, whereof the ſaid Edward 


hath complained againſt them the ſaid Francis, 
William, John, Foſeph, and Samuel; and this 
they are ready to verify ; wherefore they pray 
Judgment if the ſaid Edward ought to have 
his aforeſaid Action thereof againſt them, Ez. 
And for further Plea'as to the fiſhing in the 
ſaid fiſhery in the ſaid /econd Count of 1 5 _ 
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Declaration mentioned, and the ſaid fiſh in 


the ſaid /econd Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 


above ſuppoſed to have been committed by 
the ſaid Francis, William, John, Joſeph, and 


Samuel, they the ſaid Francis, William, John, 
Joſeph, and Samuel, by like leave of the 


Court here for this purpoſe firſt had and ob- 


tained, according to the form of the Statute 
in ſuch caſe made and provided, ſay, that 
the ſaid Edward ought not to have his afore- 
ſaid Action thereof againſt them, becauſe they 
ſay that the ſaid fiſhery in the ſaid ſecond 
Count of the ſaid Declaration mentioned is, 


and at the ſaid ſeveral times when, Sc. and 
dong before was a fiſhery in and upon a cer- 


tain piece or parcel of land covered with 
water, called the river Thames, adjoining to 
a certain cloſe or piece of land, called Bury 
Mead, otherwiſe Haſeley Mead, in the. pariſh 


of Warborougb aforeſaid, and running cloſe by 


the ſaid cloſe or piece of land called Bury 
Mead, otherwiſe Haſeley Mead, and extending 


in length the whole length or ſide of the 


ſaid cloſe or piece of land called Bury Mead, 


otherwiſe Haſeley Mead, next the ſaid river, 


and in breadth from the bank of the ſaid ri- 
ver next to the ſaid cloſe or piece of land 
called Bury Mead, unto the middle of the 
ſtream of the ſaid river, and that the preſi- 
dent and ſcholars of Saint John Baptiſt College 
in the Univerſity of Oxford, before the firſt 


time when, Sc. and at the ſaid ſeveral times 


when, Fc. were and ſtill are ſeiſed in their 


demeſne as of fee of and in four acres of 


land, with the appurtenances, lying and be- 
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ing in the faid cloſe or piece of land. called 


Bury Mead, otherwiſe Haſeley Mead, and par- 


cel thereof; and that they the ſaid preſident 


and ſcholars, and all thoſe whoſe eſtate they 
now have, and at the ſaid ſeveral times when, 
Se. had of and in the faid laſt-mentioned 
land, with the appurtenances, from time 
whereof the memory of man is not to the con- 
trary, have had, and have been uſed and ac- 
cuſtomed to have, and of right. ought to have 
had, and till of right ought to have for them- 
ſelves, their farmers, and tenants of the afore- 
faid laſt- mentioned four acres of land, with 
the appurtenances, parcel, Fc. for the time 
being, common of fiſhery in the ſaid river 
Thames at Warborough aforeſaid, and within 
the limits and bounds above in this Plea 
particularly mentioned, every year, at all 
times of 'the year, at their free will and 
pleaſuze, as belonging and appertaining to the 
aforeſaid laſt- mentioned four acres of land, 


with the appurtenances, parcel, &c. and the 


ſaid preſident and ſcholars being ſo ſeiſed of 
and in their aforeſaid laſt- mentioned four acres 
of land, with the appurtenances, parcel, &c. 
they the ſaid preſident and ſcholars, before 


the firſt time when, &c. to wit, on the thir- 


tieth day of May in the year of our Lord 


one thouſand ſeven hundred and fifty-eight 


aforeſaid, at SHilling ford aforeſaid in the Coun- 


ty aforeſaid, by a certain other indenture then 
and there made between the ſaid preſident and 


ſcholars of the one part, and the ſaid Richard B. 


of the other part, the one part of which 


ſaid laſt-mentioned indenture, ſealed with the 
common ſeal of the ſaid preſident and ſcho- 
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lars, they the faid Francis, William, John, Jo- 


feph, and Samuel now bring here into Court, 


the date whereof is the day and year laſt 


aboveſaid, for the conſiderations therein men- 


tioned, Sd demiſe and to farm let unto the 
ſaid Richard B. the ſaid four acres of land, 
parcel, Sc. with the appurtenances, to have 
and to hold the ſame unto the ſaid Richard B. 
his executors, adminiſtrators, and aſſigns, 
from the feaſt of the Annunciation of the Bleſ- 
fed Virgin Mary then laſt paſt, unto the end 
and term of twenty years from thenceforth 
next enſuing, and fully to be complete and 
ended ; by virtue of which faid laſt-mentioned 
demiſe the ſaid Richard B. afterwards, : and 


before the firſt time when, &c. to wit, on 


the ſaid thirtieth day of May in the year of 
our Lord one thouſand ſeven hundred and 
fifty-eight aforeſaid, entered into the ſaid laſt- 
mentioned four acres of land, with the appur- 
tenances, parcel, Sc. ſo demiſed in form 
aforeſaid, and was, and from thenceforth hi- 
therto hath been, and ſtill is thereof poſſeſſed, 
and being ſo thereof poſſeſſed, they the faid 
Francis, William, John, Joſeph, and Samuel, as 
the ſervants of the ſaid Richard B. and by his 
command, at the ſaid ſeveral times when, &c. 
fiſhed in the ſaid fiſhery above in this Plea 
particularly mentioned, and in which, Se. as 
in the common filhery of the ſaid Richard B. 
and the faid fiſh in the ſaid ſecond Count of 
the ſaid Declaration mentioned thereout took 
and carried away to the uſe of the ſaid Richard B. 
uſing, the ſaid common of fiſhery of the ſaid 
Richard B. there, as they lawfully might, for 
the cauſe aforeſaid, which are the ſaid fiſhing 
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in the ſaid fiſhery in the ſaid /econd Count of 
the ſaid Declaration mentioned, and the ſaid 
fiſh in the ſaid /ecoud Count of the ſaid De- 
claration mentioned thereout taking and car- 
rying away, whereof the ſaid Edward hath 
above complained againft them the ſaid Fran- 
cis, William, John, Foſeph, and Samuel; and this 
they are ready to verify; wherefore they pray 
1 if the ſaid Edward ought to have 

is aforeſaid Action thereof againſt them, Sc. 


And for further Plea as to the fiſhing in the 
ſaid fiſhery, in the ſaid /econd Count of the ſaid 


Declaration mentioned, and the ſaid fiſh in 


the ſaid /econd Count of the ſaid Declaration 


mentioned thereout taking and carrying away, 
- above ſuppoſed to have been committed by 


the ſaid Francis, William, John, Foſeph, and 
Samuel, they the ſaid Francis, William, John, 


Foſeph, and Samuel, by like leave of the Court 
here for this purpoſe firſt had and obtained, 
according to the form of the Statute in ſuch 


caſe made and provided, ſay, that the ſaid 


Edward ought not to have his aforeſaid Action 
thereof againſt them, becauſe they ſay that 


the ſaid fiſhery in the ſaid /econd Count of 


the ſaid Declaration mentioned, and in which, 


Sc. is, and at the ſaid ſeveral times when, 
c. and long before was a fiſhery in and 


upon a certain piece or parcel of land co- 
vered with water, called the river Thames, 


adjoining to a certain cloſe or parcel of land 
called Bury Mead, otherwiſe Haſeley Mead, in 


the pariſh of Warborougbh aforeſaid, and run- 


ning cloſe by the ſaid cloſe or piece of land 
called Bury Mead, otherwiſe Haſeley Mead, 


and extending in length: the whole length or 
1 : - ſide 
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fide of the ſaid cloſe or piece of land called 
Bury Mead, otherwiſe Haſeley Mead, next the 
faid river, and in breadth from the bank of 


the ſaid river next to the ſaid cloſe or piece of 


land called Bury Mead, otherwiſe Haſeley 
Mead, unto the middle of the ſtream of the 
faid river, and which ſaid fiſhery above in this 
Plea particularly mentioned, and in which, 
Sc. is, and at the faid ſeveral times, when, 
Sc. was the /zveral fiſhery of the ſaid pre- 


ſident and ſcholars of Saint John Baptiſt Col- 
lege in the Univerſity of Oxford; for which 
reaſon they the ſaid Francis, William, John, 


Foſeph, and Samuel, as the ſervants of the ſaid _ 


preſident and ſcholars, and by their com- 
mand, at the ſaid ſeveral times when, Se. 


fiſhed in the ſaid fiſhery above in this Plea 
particularly mentioned, and in which, Fc. as 
in the /everal fiſhery of the ſaid preſident and 


ſcholars, and the ſaid fiſh in the ſaid ſecond 


Count of the ſaid Declaration mentioned as the 
fiſh of the ſaid fiſhery of them the ſaid pre- 
ſident and ſcholars thereout took and carried 


away, as it was lawful for them to do, for the 
cauſe aforeſaid, which are the ſaid fiſhing in the 


ſaid fiſhery in the ſaid ſecond Count of the ſaid 


Declaration mentioned, and the ſaid fiſh in the 


ſaid /econd Count of the ſaid Declaration men- 
tioned thereout taking and carrying away, 


whereof the ſaid Edward hath above thereof 


complained againſt them the ſaid Francis, Mil- 


liam, John, Joſeph, and Samuel, and this they 


are ready to verify; wherefore they pray Judg- 
ment if the ſaid Edward ought to have his 


| aforeſaid Action thereof againſt them, 


Q 4 .: And 


mm APPEND EX 


Replication. And the ſaid Edward, as to the ſaid Plea of $ 
the ſaid Francis, William, John, Joſeph, and 
Samuel, by them ſecondly above pleaded in 
Bar, as to the fiſhing in the ſaid fiſhery in the 
faid t Count of the ſaid Declaration men- 
tioned, and the ſaid fiſh in the ſaid 5 
Count of the ſaid Declaration mentioned there- 
out taking and carrying away, above committed 

by the ſaid Francis, William, John, Joſeph, and 
Samuel, ſays, that he, by reaſon of any thing 
therein alleged, ought not to be barred from 
having his aforeſaid Action thereof againſt 
them, becauſe he ſaith that true it is that the 
ſaid. fiſhery in the #r/# Count of the ſaid De- 
claration mentioned, and in which, Sc. is 
and at the ſaid ſeveral times when, Sc. and 
long before, was a fiſhery in and upon the 
ſaid piece or parcel of land covered with 
water, called the river Thames, adjoining to 
the faid cloſe or piece of land in the ſaid 
Plea mentioned, called Bury Mead, otherwile 
Haſeley Mead, in the pariſh of Warborough 1 
aforeſaid, and running cloſe by the ſaid cloſe : 
or piece of land called Bury Mead, otherwiſe y 
Haſeley Mead, and extending in length the 
whole length or ſide of the ſaid cloſe or 
piece of land called Bury Mead, otherwiſe 
Haſeley Mead, next the ſaid river, and in 
breadth from the bank of the ſaid river next 
the ſaid cloſe or piece of land called Bury 
Mead, otherwiſe Haſeley Mead, unto the middle 
of the ſtream of the ſaid river, as the ſaid 
Francis, William, John, Joſeph, and Samuel 
have above alleged; but the ſaid Edward | 
further ſaith, that the ſaid Francis, William, | 
: =o John, 
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John, Joſeph, and Samuel, at the ſaid ſeveral 
times when, Sc. of their own wrong, fiſhed 
in the faid fiſhery of the ſaid Edward in the 

int Count in the ſaid Declaration mentioned, 

Ta and the faid fiſh in the ſaid fr Count in the 
: faid Declaration mentioned thereout took and 

carried away in manner and form as the ſaid 
Edward hath above thereof complained againſt | 

them; without this, that the preſident and Traverſe of, Sr. 

{ſcholars of Saint John Baptiſt College in the | 

Univerſity of Oxford, and all thoſe whoſe eſtate 

they now have, and at the ſaid ſeveral times 
when, Ce. had of and in the ſaid four acres 

of land with the appurtenances in the ſaid. 
Plea mentioned, parcel, &c. from time where- 
of the memory of man 1s not to the contrary, 
have had, and have been uſed and accuſtomed 
to have, and of right ought to have had, and 

{till of right ought to have for themſelves, 

their farmers, and tenants of the ſaid four 

acres of land with the appurtenances, par- 
cel, &c. for the time being, a free fiſhery 
in the ſaid river Thames, at Warborough afore- 
ſaid, and within the limits and bounds 1n the 
ſaid Plea particularly mentioned, every year, 
at all times of the year, at free will and 

Pleaſure, as belonging and appertaining to 
their aforeſaid four acres of land with the 

appurtenances, parcel, &c. in manner and 

form as the ſaid Francis, William, Fohn, Jo- 
| feph, and Samuel in their ſaid Plea have above 
alleged; and this the faid Edward is ready to 
verify; wherefore, inaſmuch as the ſaid Frau- 
| cis, William, John, Joſeph, and Samuel have 
= above acknowledged the committing of that 
_ Treſpaſs, the faid Edward prays N 


and 


2.34 A PP E N D IX. 


and his damages by reaſon of the committing 
thereof to be adjudged to him, c. And the 


ſaid Edward, as to the ſaid Plea of the ſaid 


Francis, William, John, Joſeph, and Samuel, by 
them thirdly above pleaded in Bar as to the 
fiſhing in the ſaid fiſhery in the ſaid i Count 
of the ſaid Declaration mentioned, and the 


ſaid fiſh in the ſaid #r/# Count of the ſaid 
Declaration mentioned  thereout taking and 


carrying away, above committed by the ſaid 
Francis, William, John, Joſeph, and Samuel, 


fays that he, by reaſon of any thing therein 


alleged, ought not to be barred from having 
his aforeſaid Action thereof againſt them, be- 
cauſe he ſaith, that true it is that the ſaid 
fiſhery in the t Count of the ſaid Declara- 
tion mentioned, and in which, Sc. is, and at 
the ſaid ſeveral times when, Sc. and long 
before was a fiſhery in and upon the faid 
piece or parcel of land covered with water, 
called the river Thames, adjoining to the ſaid 
cloſe or piece of land in the ſaid Plea: men- 

tioned, called Bury Mead, otherwiſe Haſele 
Mead, in the pariſh of Yarborough e 
and running cloſe by the ſaid cloſe or piece 
of land called Bury Mead, otherwiſe Haſeley 
Mead, and extending in length the whole 


tength or fide of the ſaid cloſe or piece of 


land called Bury Mead, otherwiſe Haſeley 
Mead, next the ſaid river, and in breadth 


from the bank of the ſaid river next the 


faid cloſe or piece of land called Bury Mead, 


otherwiſe Haſeley Mead, unto the middle of 


the. ſtream of the ſaid river, as the ſaid Fran- 


cis, William, John, Joſeph, and Samuel! have 


above alleged; but the faid Edward further 
OED ſaith, 
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faith, that the ſaid Francis, William, Jahn, 


Joſeph, and Samuel, at the ſaid ſeveral times 


when, Sc. of their own wrong, fiſhed in the 
ſaid fiſhery of the ſaid Edward, in the firſt 
Count in the ſaid Declaration mentioned, and 
the faid fiſh in the ſaid firſt Count in the ſaid 


Declaration mentioned thereout took and car- 


ried away in manner and form as the ſaid 
Edward hath above thereof complained againſt 


them; without this, that the preſident and Traverſe of, Ec. 
ſcholars of Saint John Baptiſt College in the 
Univerſity of Oxford, and all thoſe whoſe 


eſtate they now have, and at the ſaid ſeveral 


times when, Sc. had of and in the ſaid four 


acres of land, with the appurtenances, in 


the ſaid Plea mentioned, from time whereof 


the memory of man is not to the contrary, 


have had, and have been uſed and accuſtomed. 
to have, and of right ought to have had, and 


ſtill of right ought to have for themſelves, 
their farmers and tenants of the aforeſaid 
laſt-mentioned four acres of land, with the 


_ appurtenances, parcel, Sc. for the time 
being, common of fiſhery in the ſaid river 


Thames, at Warborough aforeſaid, and within 
the limits and bounds in the ſaid Plea par- 
ticularly mentioned, every year, at all times 


of the year, at their free will and pleaſure, 


as belonging and appertaining to their afore- 


ſaid laſt-mentioned four acres of land, with 


the appurtenances, parcel, c. in manner 


and form as the ſaid Francis, William, Jobn, 
 Poſeph, and Samuel in their ſaid Plea have above 
alleged; and this the ſaid Edward is ready to 
verify; wherefore, inaſmuch as the ſaid Fran- 


(is, William, Jobn, Jeſepb, and Samuel have 


above 


PP 
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above acknowledged the committing of that 
treſpaſs, the ſaid Zdward prays Judgment, 
and his damages by reaſon of the committing 
thereof, to be adjudged to him, Sc. And the 
ſaid Edward, as to the ſaid Plea of the ſaid 
Francis, William, John, Joſeph, and Samuel, by 
them fourthly above pleaded in Bar as to the 
fiſhing in the ſaid fiſhery in the ſaid fr 
Count of the ſaid Declaration mentioned, and 
the ſaid fiſh in the ſaid rf Count of the ſaid 
Declaration mentioned thereout taking and 
carrying away, above committed by the faid 


Francis, William, John, Foſeph, and Samuel, ſays, 


that he by reaſon of any thing therein alleged 
ought not to be barred from having his afore- 
ſaid Action thereof againſt them, becauſe he 
ſaith that true it is that the ſaid fiſhery in the 
frft Count of the ſaid Declaration mentioned, 
and in which, Sc. is, and at the ſaid ſeveral 
times when, &c, and long before, was a 
fiſhery in and upon the ſaid piece or parcel 
of land covered with water, called the river 
Themes, adjoining to the ſaid cloſe or piece 
of land in that Plea mentioned, called Bury 
Mead, otherwiſe Haſeley Mead, in the pariſh 


of Yarborough aforeſaid, and running cloſe by 


the faid cloſe or piece of land called Bury 
Mead, otherwiſe Haſeley Mead, and extending 
in length the whole length or ſide of the 
ſaid cloſe or piece of land called Bury Mead, 
otherwiſe Haſeley Mead, next the ſaid river, 
and in breadth from the bank of the ſaid ri- 
ver next the ſaid cloſe or piece of land 
called Bury Mead, otherwiſe Haſeley Mead, 
unto the middle of the ſtream of the ſaid ri- 
yer, as the ſaid Francis, William, Jobn, 9 
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and Samnel have above alleged; but the ſaid 


Edward further ſaith, that the ſaid fiſnery in 
the ſaid Plea particularly mentioned, in which, 
Sc. is, and at the ſaid ſeveral times when, 


Cc. was the free fiſhery of the ſaid Edward, 


and not the free fiſhery of the ſaid preſident 


and ſcholars of Saint John Baptiſt College in 
the Univerſity of Oxford, as the ſaid Francis, 
William, John, Joſeph, and Samuel have above 
in their ſaid Plea alleged; and this the :& Ifve joined 
ſaid Edward prays may be inquired of by e Pani: 
the Country, and the ſaid Francis, William, + 


John, Joſeph, and Samuel do the fame Jike- 


wiſe. And the ſaid Edward as to the ſaid Plea 


of the ſaid Francis, William, John, Joſeph, and 


Samuel by them ſecondly above pleaded in 
Bar as to fiſhing in the ſaid fiſhery in the 
ſecond Count of the ſaid Declaration men- 


tioned, and the ſaid fiſh in the ſaid ſecond 
Count of the ſaid Declaration mentioned 


thereout taking and carrying away, above com- 


mitted by the ſaid Francis, William, John, 


 Feſeph, and Samuel, ſays, that he, by reaſon of 


any thing therein alleged, ought not to be 
barred from having his aforeſaid Action there- 


of againſt them, becauſe he faith that true it 
is that the ſaid fiſhery in the ſaid ſecond Count 
of the ſaid Declaration mentioned in which, 
Sc. is, and at the ſaid ſeveral times when, 


Oc. and long before, was a fiſhery in and 


upon the ſaid piece or parcel of land co- 
vered with water, called the river Thames, 


adjoining to the 1aid cloſe or piece of land 


in the faid Plea mentioned, called Bury Mead, 

otherwiſe Haſeley Mead, in the pariſh of Mar- 

 porough aforeſaid, and running cloſe by and 
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MWarborougb aforeſaid, and within the limits 
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along the ſaid cloſe or piece of land called 
Bury Mead, otherwiſe Haſeley Mead, and ex- 
tending in length the whole length or ſide 


of the ſaid cloſe or piece of land called Bury 
Mead, otherwiſe Haſeley Mead, next the ſaid 


river, and in breadth from the bank of the 


faid river next- the ſaid cloſe or piece of 
land called Bury Mead, otherwiſe Haſeley 


Mead, unto the middle of the ſtream of the 


faid river, as the ſaid Francis, William, Fohn, 
Foſeph, and Samuel have above alleged; but the 
ſaid Edward further ſaith, that the ſaid Francis, 
William, John, Joſeph, and Samuel, at the ſaid 
ſeveral times when, Fc. of their own wrong 
fiſhed in the ſaid fiſhery of the ſaid Edward 
in the /econd Count of the ſaid Declaration 
mentioned, and the ſaid fiſh in the ſaid ſecond 
Count of the ſaid Deciaration mentioned there- 
out took and carried away in manner and 
form as the ſaid Edward hath above thereof 


complained againſt them; without this, that 


the preſident and ſcholars of Saint John Bap- 
tiſt College in the Univerſity of Oxford, and 
all thoſe whoſe eſtate they now have, and at 
the ſaid ſeveral times when, &c. had of and 


in the ſaid four acres of land with the ap- 


purtenances in the ſaid Plea mentioned, par- 
cel, &c. from time whereof the memory of 
man is not to the contrary, have had, and 
have been uſed and accuſtomed to have, and 
of right ought to have had for themſelves, 
their farmers and tenants of the ſaid laſt- 
mentioned four acres of the land, with the ap- 
purtenances, parcel, &c. for the time being, 
a free fiſhery in the ſaid river Thames, at 


and 
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and bounds in the faid Plea particularly men- 
tioned, every year, at all times of the year, 
at their free will and pleaſure, as belonging 
to the ſaid laſt- mentioned four acres of land, 


with the appurtenances, parcel, Sc. in man- 
ner and form as the ſaid Francis, William, 
Fon, Joſeph, and Samuel in their ſaid Plea have 
above alleged; and this the ſaid Edward is 


ready to verify; wherefore, inaſmuch as the 


ſaid Francis, William, John, Joſeph, and Sa- 


muel have above acknowledged the commit- 
ting of that Treſpaſs, the ſaid Edward prays 
Judgment, and his damages by reaſon of the 
committing thereof, to be adjudged to him, 
Sc. And the ſaid Edward, as to the ſaid Plea 
of the ſaid Francis, William, John, Tejeph, and 


Samuel by them thirdly above pleaded in 


Bar as to the fiſhing in the ſaid fiſhery in 
the ſaid /econd Count of the faid Declaration 


mentioned, and the ſaid fiſh in the ſaid /econd 
Count of the ſaid Declaration mentioned there- 
out taking and carrying away, above com- 
mitted by the ſaid Francis, William, Fohn, 


Foſeph, and Samuel, ſays, that he, by reaſon 


of any thing therein alleged, ought not to 
be barred from having his aforeſaid Action 


thereof againſt them, becauſe he ſaith that true 
it is, that the ſaid fiſhery in the ſecond Count 


of the ſaid Declaration mentioned, in which, 
c. is, and at the ſaid ſeveral times when, 
Cc. and long before was a fiſhery in and 
upon the ſaid piece or parcel of land covered 


with water, called the river Thames, adjoin- 


ing to the ſaid cloſe or piece of land in the 
ſald Plea mentioned, called Bury Mead, other- 
ms _—_— Mead, in the pariſh of Warborough 


afore- 
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aforeſaid, and running cloſe by the faid cloſe 
or plece of land called Bury Mead, otherwiſe 

Haſeley Mead, and extending in length the 
whole length or fide of the ſaid cloſe or 


Piece of land called Bury Mead, otherwiſe 


Haſeley Mead, next the ſaid river, and in breadth 
from the bank of the ſaid river next the ſaid 
cloſe or piece of land called Bury Mead, 
unto the middle of the ſtream of the ſaid ri- 
ver, as the ſaid Francis, William, John, Joſeph, 
and Samuel have above alleged; but the ſaid 
Edward further ſaith, that "te ſaid Francis, 
William, Jobn, Toſeph, and Samuel, at the faid 
ſeveral times when, Sc. of their own wrong, 
fiſhed in the ſaid fiſhery of the ſaid Edward 
in the /econd Count of the ſaid Declaration 


mentioned, and the ſaid fiſh in the ſaid ſecond 


Count of the ſaid Declaration mentioned there- 
out took and carried away in manner and 
form as the ſaid Edward hath above thereof 
complained againſt them; without this, that 
the, ſaid preſident and ſcholars of Saint John 
Baptiſt College in the Univerſity of Oxford, 
and all thoſe "whoſe eſtate they now have, and 
at the ſaid ſeveral times when, Sc. had of 


and in the ſaid laſt-mentioned land, with the 
- appurtenances in the ſaid Plea mentioned, 


parcel, &c. from time whereof the memory 


of man is not to the contrary, have had, and 


have been uſed and accuſtomed to "tg and 
of right ought to have had, and ſtill of right 
ought to have for themſelves, their farmers 
and tenants of the aforeſaid laſt-mentioned 
four acres of land with the appurtenances, 
parcel, &c, for the time being, common of 
fiſhery in the ſaid river Thames, at Warbo- 
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Fough aforeſaid, and within the limits and 
bounds in the ſaid Plea particularly men- 
tioned, every year, at all times of the year, 
at their free will and pleaſure, as belonging 
and appertaining to the aforeſaid laſt-men- 
tioned four acres of land with the appur- 
tenances, parcel, &c. in manner and form as 


the faid Francis, William, Joon, Joſeph, and 


Samuc in their faid Plea have above alleged; 
and this the ſaid Edward is ready to verify; 
wherefore inaſmuch as the ſaid Francis, Mil- 
liam, chu, Joſeph, and Samuel have above ac- 


knowledged the committing of that Treſpaſs, the 
. faid Elward prays Judgment, and his damages 


by reaſon of the committing thereof to 'be 


adjudged to him, Sc.; and the ſaid Edward 
as to the ſaid Plea of the ſaid Francis, William, 


Jobn, Jeſeph, and Samuel, by them laſtly above 


Pleaded in Bar as to the fiſhing in the ſaid 


fiſhery in the ſaid ſecond Count of the ſaid 
Declaration mentioned, and the ſaid fiſh in 
the ſaid ſecond Count 'of the ſaid Declaration 
mentioned thereout taking and carrying away, 
above committed by the {aid Francis, William, 
Jobn, Foſeph, and Samuel, ſays that he, by rea- 
ton of any thing therein alleged, ought not 
to be barred from having his aforeſaid Action 


thereof againſt them, becauſe he ſays that true 


it is that the ſaid fiſhery in the /econd Count 


of the ſaid Declaration mentioned, and in 


which, Se. is, and at the ſaid ſeveral times 


when, Sc. and long before, was a fiſhery in 


- and upon the faid piece or parcel of land 
covered with water, called the river Thames, 


adjoining to the ſaid cloſe or piece of Jand in 


the ſaid Plea mentioned, called Bury Mead, 
E 8 | other- 


24 Iſſue joined 
by the plaintiſf. 
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otherwiſe Haſeley Mead, in the pariſh of War- 


burough aforeſaid, and running cloſe by the ſaid 
eloſe or piece of land called Bury Mead, other- 
wiſe Haſeley Mead, and extending in length the 
whole length. or ſide of the faid cloſe or 
piece of land called Bury Mead, otherwiſe 
Flajeley Mead, next the ſaid river, and in 
breadth from the bank of the ſaid river next 
to the {aid cloſe or piece of land called Bury 
Mead, otherwiſe Haſeley Mead, unto the mid- 
dle of the ſtream of the ſaid river, as the 
ſaid Francis, William, John, Foſeph, and Samuel 
have above alleged; but the ſaid Edward fur- 
ther ſaith, that the ſaid fiſhery in the ſaid Plea 


particularly mentioned, ia which, Sc. is and 


at the ſaid ſeveral times when, Ec. was the 
ſeveral f/hery of the ſaid Edward, and not the 
teveral Gery of the {aid prefident and ſcholurs 
of Saint Joby Baptiſt College in the Univer- 
ſity of Oxford, as the ſaid Francis, William, 
John, Joſeph, and Samuel have above in their 
ſaid Plea alleged: and this the ſaid Edward 
prays may be inquired of by the Country; and 
the ſaid Francis, William, John, Joſeph, and Sa- 
muel do the ſame likewiſe. 

And the ſaid Francis, William, John, Jo- 
feph, and Samuel, as to the ſaid Plea of 
the ſaid Edward, by him above pleaded by 
way of reply as to their ſaid Plea by them 


above ſecondly pleaded in Bar, as to the fiſh- 
ing in the ſaid fiſhery in the ſaid firſt Count 


of the ſaid Declaration mentioned, and the 
ſaid fiſh in the ſaid firſt Count of the ſaid 


Declaration mentioned thereout taking and 
carrying away, ſay, as before, that the pre- 


ſident and ſcholars of Saint Jobn Baptiſt _ 
gy 
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_ ought to have had, and ſtill of right ought to 


mits and bounds in the ſaid Plea particularly 
mentioned, every year, at all times of the 
owe at their free will and pleaſure, as be- 
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lege in the Univerſity of Oxford, and all thoſe 
Whoſe eſtate they now have, and at the aid 
ſeveral times when, Sc. had of and in the 
laid four acres of land, with the appurte- | 
nances 1n the faid Plea mentioned, parcel, c. 
from time whereof the memory of man is 
not to the contrary, have had, and have been 
uſed and accuſtomed to have; and of right 


have for themſelves, their farmers and tenants 
of the ſaid four acres of land with the 
appurtenances, parcel, Fc. for the time 
being, a free fiſhery in the ſaid river Thames 
at Yarborough aforeſaid, and within the li- 


onging and appertaining to their aforeſaid four 
acres of land, with the appurtenances, par- 
cel, Sc. in manner and form as the ſaid 
Francis, William, Jobn, Toſeph, and Samuel 
have above in their ſaid Plea in that be- 
half alleged; and of this they put them- x Ifus joined 
ſelves upon the Country, and the faid Edward amn 
doth fo likewiſe; and the faid Francis, Mil- | 
liam, John, Joſeph, and Samuel, as to the 
ſaid Plea of the ſaid Edward by him above 
pleaded by way of reply as to the faid , 
| Plea of the ſaid Francis, William, John, Joſeph, 
and Samuel, by them, thirdly above plead- 
ed in Bar as to the faid fiſhing in the ſaid 
fiſhery in the ſaid fr Count of the ſaid 
Declaration mentioned, and the ſaid fiſh in 
the faid fir} Count of the faid Declaration 
mentioned thereout taking and carrying away, 
ay, as before, that the ſaid preſident and 
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ſcholars of Saint John Baptiſt College in the 
Univerſity of Oxford, and all thoſe whoſe eſtate 
they now have, and at the ſaid ſeveral times 
when, Sc. had of and in the ſaid four acres 
of land with the appurtenances in the ſaid 
Plea mentioned, from time whereof the me- 
mory of man is not to the contrary, have had, 
and have been uſed and accuſtomed to have, 
and of right ought to have had, and ſtill of 
right ought to have for themſelves, their 
farmers and tenants of the aforeſaid laſt- 
mentioned four acres of land with the ap- 
purtenances, parcel, &c. for the time being, 
common of fiſhery in the ſaid river Thames, 
at Warboroughb aforeſaid, and within the li- 
mits and bounds in the faid Plea particularly 
mentioned, every year, at all times of the 
year, at their free will and pleaſure, as be- 
longing and appertaining to cheir aforeſaid 
laſt- mentioned four acres of land with the 
appurtenances, parcel, Sc. in manner and 
form as the ſaid Francis, William, John, 
Joſeph, and Samuel, have in their ſaid Plea 
alleged; and of this they. put themſelves 
upon the Country, and the ſaid Edward doth 
ſo likewiſe; and the ſaid Francis, William, 
Fohn, Joſeph, and Samuel, as to the ſaid Plea 
of the {aid Edward by him above pleaded 
by way of reply as to the ſaid Plea of 
the ſaid Francis, William, John, Joſeph, and 
| Samuel, by them ſecondly above pleaded in 
Bar, as to the fiſhing in the ſaid fiſhery. 
in the ſaid /ecoud Count of the ſaid De. 
elaration mentioned, and, the ſaid fiſh in 
the ſaid ſecond Count of the ſaid Declaration 
mepnoncd chereout taking and carrying away, 

lays 
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 fay, as before, that the preſident and ſcho- 


lars of Saint hn Baprift College in the Uni- 
verſity of Oxford, and all thole whoſe eltate 
they now have, and at the ſaid ſeveral times 
when, Ce. had of and in the {aid four acres 
of land with the appurtenances in the faid 
Plea mentioned, parcel, &c. from time where- 
of the memory of man is not to the contrary, 


have had, and have been uſed and accuſtomed 


to have, and of right ought ro have had, and 


their farmers and tenants of the ſaid Jaſt- 


mentioned four acres of land with the ap- 


purtenances, parcel, &c, for the time being, 


MWarborougb aforeſaid, and within the limits 


and bounds 1n the ſaid Plea particularly men- 
tioned, every year, at all times of the year, 


at their free will and pleaſure, as belonging 
to the ſaid laſt- mentioned four acres of land 


ſtill of right ought to have for themſelves, 


a free fiſhery in the ſaid river Thames, at 


with the appurtenances, parcel, Sc. in man- 


ner and form as the ſaid Francis, Wil- 


liam, John, Joſeph, and Samuel have above in 


their {aid Plea in that behalf alleged; and of ze Iſſue joined 
by the defcnd- 


this they put themſelves upon the Country, 
and the ſaid Edward doth ſo likewiſe. And 
the ſaid Francis, William, John, Joſeph, and 
Samuel, as to the ſaid Plea of the ſaid Edward 
by him above pleaded by way of reply as to 
their {aid Plea by them thirdly above pleaded 
in Bar, as to the fiſhing in the ſaid fiſhery in 
the ſaid ſecond Count of the ſaid Declaration 
mentioned, and the ſaid fiſh in the ſaid /e- 
cond Count of the ſaid Declaration mentioned 
thereout taking and carrying away, ſay, as 


Ants. 


before, that the ſaid preſident and ſcholars 
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of Saint John Baptiſt College in the 1 


of Oxford, and all thoſe whoſe eſtate th ey now. 


have, and at the faid ſeveral times when, 
&c. had of and in the ſaid laſt- mentioned four 
acres of lands with the appurtenances in 


the ſaid Plea mentioned, parcel, 


Se. 


from 


time whereof the memory of man is not to 


the contrary, have had, 


and have been uſed 


and accuſtomed to have, and of right ought 
to have had, and ſtill of right ought to have 


for iemnifcives, their farmers and tenants of 
laſt-mentioned four 


the aforeſaid 


land with 


the 


for the time 
the ſaid river Thames at Warborough afore- 
ſaid, and within the limits and bounds in the 
ſaid Plea particularly mentioned, every year, 
at all times of the year, at their free will. 
and pleaſure, as belonging and appertaining 


to the aforeſaid laſt- mentioned four acres of 
appurtenances, 


Jand with 


the 


appurtenances, 
g, common of fiſhery in 


acres of 


parcel, &c. 


parcel, Sc. 


in manner and form as the ſaid Francis, Wil- 


liam, John, Jeſepb, and Samuel have above in 
ath 1fue taken their ſaid Plea in that behalf alleged ; and of 
by e this they put themſelves upon the Country, 


and the ſaid Edward doth ſo likewiſe. 
fore, as well to try that Iſſue as the aforeſaid 
ſeveral other Iſſues between the parties afore- 


ſaid above joined, 


There- 


the Sheriff is commanded 
that he cauſe to come here, in eight days of 


the Purification of the Bleſſed Mary, twelve, Sc. 
by whom, Sc. and who neither, Oc. to recog- 


nize, c. becauſe as well, &c, 


Whoever 1 the enormous length of 
— pleadings, and the vaſt expence that 


muſt 
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muſt neceſſarily have accrued to the parties 
by this means, cannot but wiſh to ſee ſome 
reformation in regard to the manner of pro- 
ſecuting ſuch Suits, eſpecially for the ſake of 


the poor, who, how much ſoever they have 


right and juſtice on their fide, are for the moſt 
part unable to ſupport the expence that is neceſ- 
fary to make that right appear to the ſatisfaction 


of a Court of Judicature. 
Is it not monſtrous that the mere chance of 


having caught a fiſh of 7wo ſhillings value 


che ſtopping the courſe of a trilling ri- 
vulet the cutting off the bough of a tree 
not worth /ix-pence the once riding acroſs 
a ground, Sc. ſhould give riſe to pleadings 
of 100, 150, or 200 ſheets in length, and 
occaſion an expence of 150, or 2004.“ And 


yet ſuch ſort of Treſpaſſes, or Actions on the 


caſe grounded on ſuch matters, whereby a 
right comes. in queſtion, give riſe to the moſt 
extenſive and expenſive pleadings, and often 


end in the ruin of one or other of the parties 


concerned in the Suit. 
Where a poor man happens to be the de. 


fendant in ſuch a caſe, it is impoſſible he 


ſhould be able to conteſt ſuch a Suit, without 
riſking the ruin of himſelf and his family, 
if he ſhould have the misfortune to fail in his 
defence, And indeed, confidering the un- 
avoidable uncertainty that is 'daily experienced 
in regard to deciſions upon matters of this 
kind, it would in general be more adviſeable 


for a poor man in ſuch a caſe quietly to yield up 
his right, than to conteſt with a rich and potent 


adverſary, in favour of whom the old adage 
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is too often. verified, viz. that Might overcomea 
Right. 

But how poor ſoever a man may be, if he 
has a right, it is but natural for him to ſtruggle 
to ſupport it as long as he is able: And how 
great is the hardſhip the law puts him under, 
when, in order to do this, it obliges him to en- 
gage in ſuch a labyrinth of tedious and expenſive 
pleadings ! 

For notwithſtanding it is a maxim in the 
law, that every right has a remedy, yet, in 
order to make this right appear, (upon which 
the whole ſucceſs. of the Suit depends,) it muſt 
ih. according to the preſent mode of 
practice, be ſet forth in ſpec {al pleadings for 
that purpoſe, which pleadings mult likewiſe 
be ſupported by. proper evidences In the 
mean time the plecoings themſelves are liable 
to many exceptions, all which muſt be either 
cuarded againſt at the firſt out- ſet, or ſuf- 
Aciently anſwered in the courſe of the 
Suit. The leaſt omiſſion or miſtake in any 
of theic, how intricate ſoever they may be, 
not only gives his adverſary an advantage 
over him, but often renders his Suit abortive. 
And thus, beſides rhe diſappointment, the 
whole coſts of ſuch a Suit are thrown upon him, 
and he is perhaps cruſhed and ruined for ever, 

Nor is the caſe leſs hard upon him, even 
ſuppoſing he has the good fortune to get the 
better of his adverſary, and ſucceed in the 
Suit; for the extra Coſts, which are not al- 
lowed upon a taxation, and the Client is there- 
fore obliged to pay out of his pocket, are in 
ſuch a Suit very conſiderable, and often amount 
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to more than the thing in diſpute is worth; 
and thus the remedy beco: nes worle than the 
diſcals. | 

So that after all, ſacceed or not ſucceed, a 


poor man in cafes of this ſort, as I obſerved 
before, had better quietly. yield up his right, 


than conreſt with a powerful and litigious 


adveriary, Ss is determined to have his 


will, though he tramples on the rights and 
liberties of his neighbour, What then ſhall 
we ſay to this boaſted maxim of the law, 
which the rich indeed may avail themſelves 
of, but the poor in many calcs are more likely to 
be ruined than benefited by? 


Formerly, as has been obſerved in another 
place, a man could plead but one ſingle Plea, 
the law not allowing a duplicity, much lels 
a multiplicity of Pleas in the ſame cauſe. 


Such Plea indeed might be either ſpecial or 


general; but if a general Plea was thought ad- 
viſcable, the defendant could not give every ſpe- 
cial matter, how much ſoever it "might tend to 
ſupport his right, in evidence upon the trial; 
and if he pleaded one ſingle Plea ſpecially, it toa 
often failed him. | 
In order to remedy. the inconveniencies 
ariſing from this reſtriction, the act of the 
4 & 5 Anne was made, whereby, by leave of 
the Court, a man may plead as. many ſeveral 
Pleas as his Attorney thinks proper for his 
efence. But how much this liberty is ca- 
ble of being abuſed, and the dreadful con- 
pr that muſt often reſult from it with 
' T2ard to poor people, may be ſeen by a re- 
Vw of the foregoing pleadings, and others 
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more extenſive in our law books, grounded 
upon as trivial circumſtances, and cannot bur 


be alarming to every conſidering and conſcicn- 


tious man. 


Let us ſee, therefore, if no remedy for this 
evil can be found; an attempt, I confeſs, I had 
20 thoughts before of running into. 


It was the wiſh of ſome men, above a 
hundred years ago, that the General Iſſue might 
be allowed in all caſes, and that the ſpecial 
matter might be given in evidence on the 


trial; and this ſeems to be the only method 


of redreſſing the grievance fo long complained 


of. But it muſt be granted that under a ge- 


neral law for this purpoſe, many inconveni- 


ences might ariſe, eſpecially where the plain- 


tiff does not know what fuck ſpecial matter is, 


by which the defendant intends to avail him- 


ſelf; in that caſe the plaintiff would undoubt- 
edly lie under great difficulties to guard againſt 
ſuch evidence. This inconveniency, however, 


(as is conceived,) might be eaſily removed. 


Every age gives light to another, by ſome 
new thing or method introduced and brough! 
into practice. With reſpect to the preſen 
ſubject, let us take an example from the St 


tute of the 2d of Geo. 2. with regard to tk 


allowance of ſetting off of mutual debts. Ts 
Statute enacts that mutual debts may de 
ſet off one againſt the other, either by bag 
pleaded in bar, or given in evidence on he 
General Iſſue, on Notice being given of the 


particular ſums intended to be /t off, an on 
what account due, Sc. But before che 1ak- 


ing 


ſpecially in Bar; and this new, thou 
method of ſetting off mutual debts. on the 


defendants intend to give in evidence on the 


FEN WW 


ing this Statute, ſuch debts were to be pleaded 
oh late 
General Iſſue, on giving notice of ſuch ſet. off, 
was found ſo beneficial, that by the 8 G. 2. 
c. 24. it was made perpetual ; but without 
ſuch notice, ſuch evidence is not to be re- 
ceived. . | | 
The intent of ordering ſuch notice to be 
given of the particular ſums intended to be 
jet off on pleading the General Iſſue, was, that 
the plaintiff might know the nature of the de- 


fendant's claims thereby, and prepare to contro- 


vert ſuch demands of the defendant, as well as to 
prove his own. . 5 | 
Now in order to reduce into practice a ſi- 


milar method in Actions of Treſpaſs and on 


the Caſe, where a Juſtification is requiſite, let 


us for example ſuppoſe, that on pleading the 


General Iflue in the foregoing caſe, ſuch a 


notice as the following had been to be given 


the plaintiff of the ſpecial matter the defend- 
ant intended to give in evidence on the trial 
of the cauſe, inſtead of pleading thoſe ſpecial 
matters in that formal manner 1n which they ap- 


pear, dig. 


„ Take notice that the ſeveral 


trial of the Iſſue in this cauſe, that the pre- 
fident and ſcholars of Saint John the Baptiſt 


College in the Univerſity of O. are ſeiſed in 


| fee of certain lands in the pariſh of W. in 


the faid County, and being ſo ſeiſed have for 


themſelves, their farmers and tenants, a right 
© #4 in the ſaid fiſnery tu the Declaration 
| 7 " Gann 
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mentioned, at all times, at their free will 
and pleaſure, as belonging to their lands, 
Sc. and that the ſaid defendants as their 
fervants, and by their command, did fiſh in 
the ſaid fijhery in the ſaid Declaration men- 
Fioned, and under whom the ſaid deſendaiits 
intend to juſtify their doing the ſame in manner, 
Sc. as they lawfully might. | 

Alſo that the ſaid preſident and ſcholars, being 
fo ſeiſed as above, demiſed the ſaid lands 
wwheresf, Sc. to one Richard B. of the ſaid 

' pariſh of W. and that the ſaid defendants, 
as fervants of the ſaid Richard B. and by 
bis command, did fiſh in the ſaid fiſhery in 
the ſaid Declaration mentioned, and under 
ahm the ſaid defendants alſo intend to juſtify 
their doing the ſame in manner, Sc. as they 
lawfully might; which faid ſeveral rights, 
or one of them, with ſuch matters as relate 
thereto, which hall be neceſſary and ſufficient 
10 juſtify and defend the ſaid defendants againſt 
the right and damages of the plaintiff, theſe 
defendants ſhall inſiſt on giving in evidence 
on their behalf, purſuant to, Sc. Dated 


the gay. T 1765. 

1 | By ſuch a notice as this the plaintiff would 

i 1 have been let into the knowledge of what the 
4 mi defendants intended to have availed themſelves 
5p and might have prepared himſelf therefrom 
1 to controvert their right by proving his 
„ own, by that grant of the fiſhery under which 
he claimed the right to the excluſion of the 


|. | | defendants, and thoſe under whom they claim 
ed, with as much benefit as by their Pleas ; 
for what indecd is the nature of the 4 
| elf, 
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ſelf, but a notice of a Juſtification under a 
certain right, which the plaintiff by his rep 
plication denies them to have, and thereby 
puts that point in Iſſue, though in a more for- 
mal manner? Would not the whole merits 
of the cauſe have come before the Court on 
the trial with an equal degree of certainty, 
and that upon an Iſſue of a very moderate 
length, i. e. 10 or 12 ſheets? Would not 
the Counſel have been as well enabled to have 
argued on the merits upon ſuch a notice, as 
upon thoſe ſpecial formal pleadings? Would 
not the ſame evidence have been required to 
determine the fact? Would not the Judge 
and Jury have been capable of hearing and 
determining upon the merits as well, if not 
better? For here a greater degree of latitude 
might have been given to have let in the par- 
ties to the proof of every matter tending to 
ſhew on whoſe ſide the merits were, and the 
Court might have given their Judgment with 
a greater degree of equity, than when tied 
down to the itrict rules of pleading, which 
frequently afford a great number of excep- 
. tions that are generally taken at the Bar, and 
much time is often ſpent on ſettling thoſe 
points. The ſame may be {aid of other caſes of 
the ſame nature; for this is mentioned ev mp 
_ gratia only. | | 1 | 
How often does it happen, in ſuch caſes, 
that through one or the other of the parties 
failing in their pleadings to lay hold on ſome 
matter that was neceſſary, that it proves his 
overthrow, when it has been apparent to the 
court that the merits of the cauſe were for 
him: And if ſo, is this owing to any defect 
| . in 


in the law ſelf which 1s dif that every 
man ſhould have juſtice done him? or is ic 
through the confinement to that ſtrict rule, 
or mode of pleading which is now practiſed, and 
to the many exceptions ſuch pleadings are li- 
able to? 

Then as to the reaſonableneſs and propriety 
of it, an example may be drawn from Suits 
in Ejectment. Every Declaration in Eject- 
ment is grounded on a ſuppoſed Treſpaſs, by 
which a right or title comes in queſtich ; 
yet here are no ſpecial pleadings; nay here 
by the common rule the defendant mu/7 plead 
the General [ſue, and confeſs the plaintiff” . 
Leaſe and Entry, and the Ouſter by him - 
ſelf, and inſiſt on his title only, and the 
cauſe is determined upon the evidence of a 
right or title, which is produced on the trial 
by the oe or the other of the parties, and 
what is this but giving the ſpeclal matter in 
evidence? Why not ſo in other Actions in 
Treſpaſs? If the plaintiff has a right, ought 
he not to ſhew it? If the defendant has, 
where is the reaſon of his pleading it ſpecially, 
| (which only gives the plaintiff an opportunity 
of taking exceptions to it,) and ſhall not be 
allowed ro give it in evidence on the trial 
without ? 

Another example of the reaſonableneſs of | 
fuch a reformation, may be drawn from the 
1 in criminal caſes: Here every de- 
endant is obliged to plead generally Not guilty 
to put himſelf. upon his-Country ; yet notwith- 
- Randing ſuch General Plea, is not every fa- 
vourable circumſtance that can be alleged for 
bim admitted and received by the oor? 

W | Why 


* 
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Why might not the fame thing be done on 


an Iſſue in fact in caſes of Treſpaſs, and on 
the caſe in civil matters where a right and pro- 


perty, Sc. is concerned, as well as upon an In- 


dictmend ? 


te may reaſonably be imagined that, was this 
to be allowed, an Attorney, in order to lay 
hold of every matter that might be thought 
advantageous to his Client in {ach caſes, would 
be very prolix and copious in drawing ſuck 
notices; but to prevent any degree of pro- 
lixity, or too great copiouſneſs thereby, it 
might be ordered, that the Secondaries or 
Clerk of the Rules ſhould, from the Attornies 


inſtructions, reduce ſuch notices into a rule 


of Court; in a very conciſe manner, with 
ſome general words to let in all relative mat- 
ters in the nature of a Side-Bar rule; or that 


ſuch inſtructions ſhould be firſt fiened by 
counſel as neceſſary, and then drawn up 
into a rule, which rule ſhould be ſerved 
ſome certain days before, nd the ſervice 


proved on the trial; copies of ſuch rules 
being affixed to the briefs, would be necef- 
ſary | inſtructions for the Counſel to plead 
from. Here no room for exceptions would be 
given, and however unneceſſary ſome part of 
che rule might be, the Countel would ſoon 


ſee what really tended to the merits of the 


cauſe. 


It may be objected, that it is - impoſible 
to reduce ſuch a method into general 


practice; for in Actions of Covenant, or 


where an Action is brought againſt an ex- 
| 2012546 * : 
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ecutor who has one or more Judgments to 
plead, (which, being matters of Record, 
muſt be pleaded ſpecially at large,) or 
bonds paid, Fc. in diſcharge of aſſets, 
and ſuch like caſes, it cannot be admitted 
with any conveniency. In ſome cales it 
may be inconvenient, at leaſt there may 
be at prefent an appearance of ſome in- 
conveniences that would ariſe from it in parti- 
_ cular caſes; but all this is no reaſon why it 
may not be allowed and uſed in Actions of 
Treſpaſs and on the Caſe where the matter will 
bear it. . | 
However, it is not meant that ſpecial Plead- 
ings ſhould be entirely thrown aſide; all that 
is contended for, is, that the General Iſſue, 
with a liberty of giving the ſpecial matter 
in evidence upon the Trial, may reaſonably 
and with propriety be allowed, in ſuch caſes 
as inſtanced before, in order to give the poorer. 
| fort of Clients an opportunity to avail them- 
ſelves by an eaſy and cheap method, rather 
than by that tedious, perplexed, and expenſive 
one of pleading every matter ſpecially, in Juſti- 
fication or Bar, as in the foregoing and following 
Iſſues. | 8 


The following Iſſue is in Replevin, the na- 
ture of which Action, moſt of all others, gives 
room for long and tedious pleadings in mat- 

ters of as trivial a concern as the preceding 
one, as may be eaſily ſeen thereby; and the 
veſtion is, if ſuch pleadings cannot be ſup- 
plied by the like or by ſome other method? If 
fo, ſuch a cauſe might be tried upon an Iſſue 
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of 10 or 12 ſheets, inſtead of one of above 
130, as this is. | EE 
Though here are two precedents only gi- 
ven, as very extraordinary ones in ſuch caſes, 
yet I believe it will be granted by every ex- 
perienced practitioner, that theſe are of a mo- 
derate length, conſidering the great number of 
others moſt frequently uſed in Actions of the 
like nature. | a | 
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- Dickins. 


Hilary Term in the Thirty-third Year of 


the Reign of King George the Second. 


Berks.) F"HOMAS . and George D. 
. 8 were ſummoned to anſwer Adam 
Luſh of a Plea, wherefore they took the cattle 


of the ſaid Adam Luſh, and unjuſtly detained 


Cognizance, 


the ſame againſt gages and pledges, &c. and 
whereupon the ſaid Adam Luſb, by A. B. his 
Attorney complains, that the ſaid Thomas and 
George, on the twenty- ſeventh day of Decem- 
ber in the year of our Lord one thouſand 
ſeven hundred and fifty- eight, at the pariſh of 
Saint Leonard, in W. in the ſaid County, in a 
certain place there, called the Old Moor, took 
the cattle, to wit, eight fheep of the ſaid 
Adam Luſb, and unjuſtly detained them againſt 
gages and pledges, until, Sc. Whereupon 
the ſaid Adam Luſh ſays that he is injured, and 
hath ſuſtained damage to the value oſ ee 
pounds; and therefore he brings Suit, &s. _ 

And the ſaid Thomas and George, by R. B. 
their Attorney, come and defend the wrong 
and injury when, Cc. and as Bailiffs of the 
Mayor, Burgeſſes, and Commonalty of the Bo- 
rough of V. in the County of Berks, well 
acknowledge the taking of the ſaid eight 
ſheep in the ſaid place, in which, Et. be- 


cauſe they ſay chat the ſaid place called 25 
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Old Moor, in which, Sc. long before the ſaid 
time when, Sr. and at the ſaid time when, 
Ec. was, and ſtill is a certain large waſte or 
common paſture, called and known by the 


ſeveral names of the Old Moor, otherwiſe 


Portman's Moor, otherwiſe Portman's Mead, 


containing by eſtimation a large number of 
acres, to wit, forty acres lying and being 
at V. aforeſaid, in the County of Berks afore- 
ſaid, and lying and being within the manor of 
W. in the County of Berks aforeſaid, and par- 
cel of that manor; and that the ſaid Mayor, 
Burgeſſes, and Commonalty of the Borough of 


., aforeſaid, long before the ſaid time when, 


Ec. and at the ſaid time when, &c, were 
and till are ſeiſed in their demeſne as of fee 
of and in the ſaid manor of V. whereof, Se. 
with the appurtenances, and being ſo thereof 
ſeiſed, becauſe that the ſaid eight ſheep at the 
faid time when, Fe. were in the ſaid place 
in which, Sc. parcel, &c. eating up, feed- 
ing and depaſturing on the graſs there then 


growing, and doing damage there to the ſaid 


Mayor, Burgeſſes, and Commonalty of the 


Borough of V. aforeſaid, they the ſaid Thomas 


and George, as Bailiffs of the ſaid Mayor, Bur- 


geſſes, and Commonalty of the Borough of V. 
aforeſaid, well acknowledge the taking of the 


ſaid eight ſheep in the ſaid place, in which, 


Sc. and juſtly, Cc. as a diſtreſs for the ſaid 
damage ſo by them there done and doing, 


Se. and this they are ready to verify; where- 
fore they pray Judgment, and a return of the 


ſaid eight ſheep, together with their damages, 


Sc. according to the form of the Statute in 
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to them, Sc. And for further cognizance 28 
to the taking of the ſaid eight ſheep in the 


ſaid l mentioned, The ſaid Thomas 


and George, by leave of the Court here for 
this purpoſe firſt had and obtained, according 
to the form of the Statute in ſuch caſe made 
and provided, as Bailiffs of the Mayor, Bur- 
geſſes, and Commonalty of the Borough of W. 
in the County of Berks, well acknowledge the 
taking of the ſaid eight ſheep in the ſaid place, 
in which, &c, becauſe they ſay that the ſaid 
place called the Old Moor, in which, Sc. long 
before the ſaid time when, Cc. and at the 
fame time when, Se. was and ſtill is a cer- 
tain large waſte or common paſture, called 
or known by the ſeveral names of the Old 


Moor, otherwiſe Portman's Moor, otherwiſe 


Portman's Mead, containing by eſtimation a 
large number of acres, to wit, forty acres, 
ſituate, lying, and being at V. aforeſaid, in the 
County of Berks aforeſaid, and that the ſaid 
Mayor, Burgeſles, and "Commonalty of the 
Borough: of V. aforeſaid, long before the ſaid 
time when, Sc. and at the "aid time when, 
Sc. were and ſtill are ſeiſed in their demeſne 
as of fee of and in the faid waſte or common 
paſture, in which, Sc. with the appurtenan- 
ces, and being ſo thereof ſeiſed, becauſe that 
the ſaid eight ſheep, at the ſaid ume when, 
Sc. were in the ſaid place in which, Se. 


eating up, feeding, and depaſturing on the graſs 


there then growing, and doing damage there 
to the ſaid Mayor, Burgeſſes, and Commonalty 


of the Borough of V. aforeſaid, they the ſaid 


Fhomas and George, as Bailiffs of the ſaid 
Mayor, ct and Commonalty of the 
Borough 
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Borough of 77. aforeſaid, well acknowledge the 
taking of the ſaid eight ſheep in the ſaid place 
in which, Sc. and juſtly, Sc. as a diſtreſs 


for the ſaid damage ſo by them there done 


and doing, Sc. and this they are ready to 
verify; wherefore they pray judgment, and 
a return of the ſaid eight ſheep, together 
with their damages, c. according to the 


form of the ſtatute in ſuch caſe made and 


provided, to be adjudged to them, &c. . 

And the ſaid Adam Lnſh, as to the ſaid pues. 
cognizance of the ſaid Thomas and George by 
them firſt above made as to the taking of the 
faid eight ſheep of the ſaid declaration mention- 


5 ed, ſays, That they the ſaid Thomas and George, 


by reaſon of any thing therein alleged, ought 
not, as Bailiffs of the ſaid Mayor, Burgeſſes, 
and Commonalty, to acknowledge the taking 
of the ſaid eight ſheep in the ſaid place called 

the Old Moor, in which, Sc. to be juſt, be- 


cauſe he ſays that long before the ſaid time 


when, Sc. one William F. was and yet is 


ſeiſed of the ſaid place called the Old Moor, 


in which, Sc. in the ſaid pariſh of Saint 
Leonard in WM. in his demeſne as of fee, and 
being ſo ſeiſed thereof, he the ſaid William 
afterwards, that is to ſay, on the twentieth day 
of December in the ſaid year of our Lord one 
thouſand ſeven hundred and fifty-eight, at V. 


aforeſaid, gave licence to the ſaid Adam Luſh 


to put his cattle aforeſaid into the ſaid place 
called the Old Moor, in which, &c. to depaſ- - 


ture the graſs there then growing, by virtue 
of which licence the ſaid Adam Luſh after- 


wards, and before the ſaid time when, Se. 


put the ſaid cattle into the ſaid place in which, 
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George, by reaſon of any thing therein alleged, 
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Sc. to depaſture the graſs in the ſame there 
growing, which ſaid cattle were in the ſaid 
place in which, Cc. on the occaſion afore- 
ſaid depaſturing the graſs there then growing, 
until the ſaid Thomas and George on the twen- 
ty-ſeventh day of December. in the ſaid year 
one thouſand ſeven hundred and fifty-eight, 
at the ſaid pariſh of Saint Leonard in V. 
the ſaid place, in which, &c. took the ſaid 


| cattle of the ſaid Adam Luſh, and unjuſtly de- 
tained the ſame againſt gages and pledges, 


until, Cc. in manner and form as the ſaid 
Adam Luſh hath above thereof complained 


againſt them; without this, that the ſaid place 


called the Old Moor, in which, Sc. at the ſaid 


time when, Sc. was parcel of the manor of 


W. in the ſaid cognizance mentioned, as the 
ſaid Thomas and George have in their ſaid cog- 
nizance above alleged; and this the ſaid Adam 


Luſh. is ready to verify: Wherefore, inaſmuch 


as the ſaid Thomas and George have above 
acknowledged the taking of the ſaid eight 
ſheep in the ſaid place called the Old Moor, 


in which, Sc. the ſaid Adam Luſb prays judg- 


ment, and his damages by reaſon of the tak- 
ing and unjuſt detaining of the ſame, to be 
adjudged to him, &c. And for further plea 
in bar to the ſaid cognizance of the ſaid Tho- 


mas and George by them firſt above made as 
to the taking of the ſaid eight ſheep in the 


ſaid Declaration mentioned, the ſaid Adam 


Luſh, by leave of the Court here to him for 


this purpoſe granted, according to the form 


of the Statute in ſuch caſe lately made and 


provided, ſays, That the ſaid Thomas and 
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as Bailiffs of the ſaid Mayor, Burgeſſes, and 
Commonalty, ought not to acknowledge the 
taking of the ſaid eight ſheep in the ſaid place 
called the Old Moor, in which, Sc. to be juſt, 
becauſe he ſays, that long before, and at the 
faid time when, Sc. one HMilliam F. was, 
and ſtill is ſeiſed of and in diverſe, to wit, 
fifteen acres of land, with the appurtenan- 
ces, lying and being in a certain cloſe call- 
ed Portman's Field, otherwiſe Saint Fohy's 
Field, lying at W. aforeſaid, in his demeſne 
as of fee, and that the ſaid . F. and all 
thoſe whoſe eſtate he now hath, and at the 
ſaid time when, Sc. had of and in the ſaid 
| fifteen acres of land with the appurtenances, 
from time whereof the memory of man is 
not to the contrary, have had, and have uſed 
and been accuſtomed to have, and the ſaid 
FW. F. ſtill of right ought to have for himſelf 
and themſelves, his and their farmers and 
tenants, occupiers of the ſaid fifteen acres _ 
of land with the appurtenances, common of 

{ture in and upon the ſaid place called the 
Old Moor, in which, Sc. for all his and their 
commonable ſheep levant and couchant upon 
the ſaid fifceen acres of land with the ap- 
purtenances, every year from the feaſt of All 
Saints, according to the old ſtile, until the 
feaſt of the Purification of the Bleſſed Virgin 
Mary then next following, according to the 
ſame ſtile, as to the ſaid fifteen acres of land 
with the appurtenances belonging and apper- 
taining; and the ſaid V. F. being ſo ſeiſed 
thereof before the ſaid time when, Ce. to 
wit, on the twentieth day of September in the 
year of our Lord one thouſand ſeyen hundred 
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and fiſty- fix according to the preſent ſtile, 


at V. aforeſaid, demiſed the ſaid fifteen acres! 


of land with the appurtenances (amongſt 
other things) to one 70% W. to have and to 
hold the ſame to the ſaid 7% I. from the 
feaſt of Saint Michael the Archangel then next 
enſuing, according to the preſent ſtile, for 
and during one whole year thence next fol- 
lowing, and ſo from year to year for ſo long 
time as it ſhould pleaſe the ſaid . F. and 
Job W.; 5 virtue of which ſaid demiſe the 
ſaid Job W. aſterwards, and befoie the ſaid 
time when, Sc. to wit, on the thirtieth day 
of September in the year laſt aforeſaid, accord- 


ing to the preſent ſtile, entered into the ſaid 


fifteen acres of land with the appurtenances, 
and became and was poſſeſſed thereof, and 
continued ſo poſſeſſed thereof until and upon 
the thirtieth day of Oæober in the year of our 
Lord one thouſand ſeven hundred and fifty- 
eight, according to the preſent ſtile, and be- 


ing ſo. poſſeſſed thereof, he the ſaid Fob. V. 


afterwards, (to wit,) on the ſaid thirtieth day 
of October one thouſand ſeven hundred and 
fifty · eight, according to the preſent ſtile, at 


W. aforeſaid, demiſed the ſaid fifteen acres 
of land with the appurtenances to the ſaid 


Adam Luſh, to hold the ſame to him from the 
feaſt of All Saints, according to the old ſtile, 
then next enſuing, until the feaſt of the Pu. 
riſcation of the Bleſſed Virgin Mary then next 
following, according to the ſame ſtile, by 
virtue of which ſaid laſt- mentioned demiſe the 
ſaid Adam Luſo afterwards, and before the ſaid 
time when, Sc. to wit, on the thirteenth day 
of November in the year of our Lord one 
thouſand 
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thouſand ſeven hundred and fifty- eight, en- 
tered into the ſaid fifteen acres of land with 
the appurtenances, and became and was poſ- 
ſeſſed thereof, and being ſo poſſeſſed thereof 
he the ſaid Adam Luſh, after the ſaid feaſt of 
All Saints, according to the old ſtile, in the 
year laſt- aforeſaid, and before the ſaid time 
when, Cc. to wit, on the ſame day and year 
in the {aid Declaration mentioned, put the ſaid 
eight ſheep, then being the commonable ſheep 
of the ſaid Adam Luſo, and levant and couchant 
in and upon the aid; fifteen acres of land 
with the appurtenances, into the ſaid place in 
which, Sc. to feed upon the graſs there grow- 
ing, and to uſe his ſaid common of paſture, 
there, and the ſaid eight ſheep were depaſ- 
turing in the ſaid place in which, Cc. on that 
occaſion, as they lawfully might, till the ſaid 
Tomas and George, before the feaſt of the 
Purification of the Bleſſed Virgin Mary then 
next following, according to the old ſtile, to 
wit, at the ſaid time when, Sc. of their own 
wrong, took the ſaid eight ſheep in the ſaid 
place in which, Sc. and unjuſtly detained the 
ſame againſt gages and pledges, until, Sc. 
in manner and form as the ſaid Adam Lujb 
hath above thereof complained againſt them; 
and this he is ready to verify: Wherefore, in- 
aſmuch as the ſaid Thomas: and George have 
above acknowledged the taking of the ſaid eight 
ſheep in the ſaid place in which, &c. the ſaid 
Adam Luſh prays Judgment, and his damages 
by reaſon of the taking and unjuſt detaining 
of the ſame, to be adjudged to him, c. And 
for further plea in bar to the ſaid cognizance 

gf the ſaid Thomas and George by them ws 
Afb avoave 
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above made as to the taking of the ſaid eight 
ſheep in the ſaid Declaration mentioned, the 
ſaid Adam Lufb, by like leave of the Court 


here to him for this purpoſe granted, accord- 


ing to the form of the Statute in ſuch caſe 
lately made and provided, fays, That the ſaid 
Thomas and George, by reaſon of any thing 
therein alleged, as Bailiffs of the ſaid Mayor, 
Burgeſſes, and Commonalty, ought not to ac- 
knowledge the taking of the ſaid eight ſheep 
in the ſaid place in which, Fc. to be juſt, 
becauſe he ſays, that true it is that the ſaid. 
place called the Old Moor, in which, Sc. long 
before, and at the ſaid time when, Cc. was 
and ftill is a certain large waſte or paſture 
called and known by the ſeveral names of the 
Old Moor, otherwiſe Portman's Moor, others. 
wiſe Portman's' Mead, containing by eſtima- 
tion a large number of acres, to wit, forty 


acres, lying and being at V. aforeſaid, in the 


County of Berks aforeſaid, as the ſaid Thomas 
and George have in their ſaid cognizance 
above alleged: But the ſaid Adam Luſh furs 
ther ſays, that long before, and at the ſaid 
time when, Sc. one V. F. was, and ſtill is 
ſeiſed of and in a certain meſſuage and diverſe, 
to wit, one hundred acres of land with the 
appurtenances, ſituate, lying, and being at V. 
aforeſaid, in his demeſne as of fee, and that 
the ſaid W. F. and all thoſe whoſe eſtate he 
now hath, and at the ſaid time when, Se. 
had of and in the ſaid meſſuage and land with 


the appurtenances, from, time whereof the 


memory of man is not to the contrary, have 
had, and have uſed and been accuſtomed to 
have, and the ſaid V. F. ſtill of right ought 
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to have, for himſelf and themſelves, his and 
their farmers and tenants of the ſaid meſſu- 
age and land with the appurtenances, the 
ſole and ſeparate paſture of the ſaid place in 
which, Sc. every year from the feaſt of All 
Saints, according to the old ftile, until the 
feaſt of the Purification of the Bleſſed Virgin 
Mary, according to the ſame ſtile, then next 
following, to be had and taken with ſheep as 
to the ſaid meſſuage and land with the ap- 
| Purtenances belonging and appertaining ; and 
the ſaid V. F. being ſo ſeiſed of the ſaid meſ- 
ſuage and land with the appurtenances, af- 
terwards, and before the ſaid time when, Sc. 
to wit, on the twentieth day of September in 
the year of our Lord one thouſand ſeven hun- 
dred and fifty- ſix, according to the preſent 
tile, at V. aforeſaid, demiſed the ſaid meſ- 
ſuage and land with the appurtenances ro one 
Job I. to hold the ſame to him from the 
feaſt of Saint Michael the Archangel then next 
following, according to the preſent ſtile, for 
one whole year then next to come, and ſo 
from year to year for ſo long time as it 
ſhould pleaſe the ſaid W. F. and Job V. by 
virtue of which ſaid demiſe the ſaid Fob . 
afterwards, and after the feaſt of Saint Mi- 
chael the Archangel in the year of our Lord 
one thouſand ſeven hundred and fifty-ſix, ac- 
cording to the preſent ſtile, and before the 
ſaid time when, Cc. (to wit) on the thirtieth 
day of September in the year laſt aforeſaid, 
according to the preſent ſtile, at V. aforeſaid, 
entered into the faid meſſuage and land with 
the appurtenances, and became and was, and 
continually from © thenceforth hitherto hath 
TS ; | been, 
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been, and ſtill is poſſeſſed thereof, and being 
ſo poſſeſſed thereof, he the ſaid 70 W. after- 
wards, and before the ſaid time when, Se. 
(to wit} on the twentieth day of December in 


the year of our Lord one thouſand ſeven hun- 


dred and fifty-eight, according to the preſent 
ſtile, at. V. aforeſaid, gave leave and li- 
cence to the faid Adam Luſb to put the ſaid 
eight ſheep into the faid place in which, c. 
to feed upon the graſs there growing, by vir- 
tue of which ſaid licence the ſaid Adam Luſh 
afterwards, and after the feaſt of A Saints in 
that year according to the old ſtile, and 
before the feaſt of the Purification of the Bleſ- 
fed Virgin Mary then next following, accord- 
ing to the ſame ſtile, and before the ſaid time 
when, Fe. (to wit) on the day and year in 
the ſaid Declaration mentioned, put the ſaid 
eight ſheep into the ſaid place in which, Sc. 
to feed upon the graſs there growing, and the 


ſaid eight ſheep were depaſturing in the - ſaid 


Place in which, Sc. on that occaſion, as they 
lawfully might, till the ſaid Thomas. and George 
at the ſaid time when, Sc. of their own 
wrong took the faid eight ſheep in the ſaid 
place in which, &c, and unjuſtly detained the 
{ame againſt gages and pledges, until, &c. 
in manner and form as the ſaid Adam Luſh 
hath above thereof complained 'againſt them ; 
and this he is ready to verify: Wherefore, in- 
aſmuch as the ſaid Thomas and George have 
above acknowledged the taking of the ſaid 
eight ſheep in the faid place in which, &c. 
the ſaid Adam Luſh prays judgment, and his 
damages by reaſon of the taking and unjuſt 
fetaining of the fame, to be adjudged to _ 
14 Y. 
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Sc. And the faid Adam Luſh, as to the ſaid 


cognizance of the ſaid Thomas and George by 
them laſtly above made as to the taking of 


the ſaid eight ſheep in the faid Declaration 


mentioned, ſays, That they the faid Thomas 
and George, by reaſon of any thing therein 


alleged, ought not, as Bailiffs of the faid 
Mayor, Burgeſſes, and Commonalty, to ac- 
knowledge the taking of the ſaid eight ſheep in 
the ſaid place called the Old Moor, in which, 
Sc. to be juſt, becauſe he ſays, that long be- 
fore, and at the ſaid time when, Sc. one 


V. F. was, and ſtill is ſeiſed of and in the ſaid 
place called the Old Moor, in which, &c. in 


his demeſne as of fee, and being ſo ſeiſed 


thereof, he the ſaid William afterwards, that is 
to ſay, on the twentieth day of December in 
the ſaid year of our Lord one thouſand ſeven 


hundred and fifty-eight, at V. aforeſaid, gave 
licence to the ſaid Adam Luſb to put his cat- 
tle aforeſaid into the ſaid place called the Old 


Moor, in which, Ec. to depaſture the graſs 
there then growing, by virtue of which li- 


cence the ſaid Adam Luſb afterwards, and be- 
fore the ſaid time when, Cc. put the ſaid 
cattle into the ſaid place in which, Sc. to 
depaſture the graſs in the ſame there growing, 
which ſaid cattle were in the ſaid place in 
which, Fc. on the occaſion aforeſaid depaſ- 


| turing the graſs there then growing, until the 

faid Thomas and George, on the twenty-ſeventh 
day of December in the ſaid year one thouſand 

| feven hundred and fifty-eight, at the ſaid pariſh 


of Saint Leonard in V. in the ſaid place in 


which, Sc. took the faid cattle of the faid 
Adam Luſh, and unjuſtly detained the fame 


againſt 


againſt gages and pledges, until, Sc. in man- 
ner and form as the ſaid Adam Luſh hath 
above thereof complained againſt them ; with- 
out this, that the ſaid Mayor, Burgeſſes, and 
Commonalty of the Borough of V. aforeſaid, 
at the ſaid time when, Cc were ſeiſed in their 
demeſne as of fee of and in the ſaid waſte 
or common paſture called the Od Moor, in 

which, Sc. as the ſaid Thomas and George have 
in their ſaid cognizance above alleged; and 
this the ſaid Adam Luſh is ready to verify: 
Wherefore, inaſmuch as the ſaid Thomas and 
George have above acknowledged the taking of 
the ſaid eight ſheep in the ſaid place called 
the Old Moor, in which, Sc. the ſaid Adam 
Luſb prays judgment, and his damages by 
reaſon of the taking and unjuſt detaining of 
the ſame, to be adjudged to him, Sc. And 
for further plea in bar to the ſaid cognizance 
of the ſaid Thomas and George by them laſtly 
above made as to the taking of the ſaid eight 
ſheep in the ſaid Declaration mentioned, the 
ſaid Adam Luſh, by leave of the Court here 
to him for this purpoſe granted, according to 
the form of the Statute in ſuch caſe lately 
made and provided, ſays, That the ſaid Tho- 
mas and George by reaſon of any thing there- 
in alleged, as Bailiffs of the ſaid Mayor, Bur- 
geſſes, and Commonalty, ought not to acknow- 
ledge the taking of the ſaid eight ſheep in the 
ſaid place in which, Sc. to be juſt, becauſe 
he ſays, that long before, and at the ſaid time 
when, &c. one William F. was, and ſtill is 
ſeiſed of and in diverſe (to wit) fifteen acres 
of land with the appurtenances, lying and 
being in a certain cloſe called Portman's Field, 
EW 5 otherwiſe 
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otherwiſe Saint 7ehn's Field, lying at V. afore- 
ſaid, in his demeſne as of fee, and that the. 
ſaid William F. and all thoſe whoſe eſtate he 
now hath, and at the ſaid time when, Ge. 
had of and in the ſaid fifteen acres of land 
with the appurtenances, from time whereof 
the memory of man is not to the contrary, 
have had, and have uſed and been accuſtomed 
to have, and the ſaid William F. till of right 
ought to have, for himſelf and themſelves, his 
and their farmers and tenants, occupiers of 
the ſaid fifteen. acres of land with the ap- 
purtenances, common of paſture in and upon 
the ſaid place called the Old Moor, in which, 
Sc. for all his and their commonable ſheep 
levant and couchant upon the ſaid fifreen acres 
of land with the appurtenances, every year 
from the feaſt of All Saints, according to the 
old ſtile, until the feaſt of the Purification of 
the Bleſſed Virgin Mary then next following, 
according to the ſame ſtile, as to the ſaid fif- 
teen acres of land with the appurtenances 
belonging and appertaining; and the ſaid Wil- 
liam F. being fo ſeiſed thereof before the faid 
time when, Ce. (to wit) on the twentieth 
day of September in the year of our Lord one 
thouſand ſeven hundred and fifty-fix ac- 
cording to the preſent ſtile, at V. afore- 
ſaid, demiſed the ſaid fifteen acres of land 
with the appurtenances (amongſt other things) 
to one Fob W. to have and to hold the ſame 
to the faid Job W. from the feaſt, of Saint 
Michael the Archangel then next enſuing, ac- 
cording to the pretent ſtile, for and during 
one whole year thence next following, and ſo 
from year to year for ſo long time as it ſhould - 

2 | pleaſe 
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pleaſe the ſaid William F. and Job. W. by virtue 
of which ſaid demiſe the ſaid 705. W. after- 
wards, and after the feaſt of Saint Michael one 
thouſand ſeven hundred and fifry-ſix, according 
to the preſent ſtile, (to wit,) on the thirtieth 
day of September in the year laſt-mentioned, 
according to the prefent ſtile, entered into the 
ſaid fifteen acres of land with the appurte- 
nances, and became and was poſſeſſed thereof, 
and continued ſo poſſeſſed thereof until and 
vpon the thirtieth day of October in the year 
one thouſand ſeven hundred and fifty-eight, 
according to the preſent ſtile; and being ſo 
poſſeſſed thereof, he the ſaid Job W. after- 
wards, and before the ſaid time when, r. 
(to wit) on the ſaid thirtieth day of October 
in the year of our Lord one thouſand ſever 
hundred and fifry-eight, according to the pre- 
ſent ſtile, at V. aforeſaid, demiſed the ſaid 
fifteen acres of land, with the appurtenances, 
to the ſaid Adam Luſh, to hold the ſame to him 
from the feaſt of All Saints, according to the 
old ſtile, then next enſuing; until the feaſt of 
the Purification of the Bleſſed Virgin Mary then 
next following, according to the ſame ſtile; 
dy virtue of which ſaid laſt- mentioned de- 
miles, the ſaid Adam Luſh afterwards, and be- 
fore the ſaid time when, Sc. (to wit) on the 
thirteenth day of November in the yea? of our 
Lord one thouſand ſeven hundred and fifty- 
eight, entered into the ſaid fifteen acres of 
land with the appurtenances, and became 
and was poſſeſſed thereof; and being ſo pof- 
ſeſſed thereof, he the ſaid Adam Luſh, after the 
ſaid feaſt of All Saints, according to the old 
ſtile, in the year laſt aforeſaid, and before * 
5 | : al 
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ſaid time when, Sc. (to wit) on the ſame 
day and year in the ſaid Declaration men- 
tioned, put the ſaid eight ſheep, then being 


the commonable ſheep of the ſaid Adam Luſb, 
and levant and couchant in and upon the faid 


fifteen acres of land with the appurtenances, - 


into the ſaid place in which, Sc. to feed up- 
on the graſs there growing, and to uſe his 
ſaid common of paſture there, and the faid 


eight ſheep were depaſturing in the ſaid place 


in which, Sc. on that occaſion as they law- 
fully might, till the faid Thomas and George 
before the feaſt of the Purification of the Bleſ- 
fed Virgin Mary then next following, accord» 
ing to the old ſtile, (to wit,) at the ſaid time 
when, Sc. of their own wrong took the ſais 
eight ſheep in the ſaid place in which, Se. 
and unjuſtly detained the fame againſt gages. 
and pledges, until, Fc. in manner and form 
as the ſaid Adam Luſh hath above thereof com- 
plained againſt them ; and this he 1s ready to 
verify: Wherefore, inaſmuch as the ſaid Tho- 
mas and George have above acknowledged the 
taking of the ſaid eight ſheep in the ſaid place 
in which, &c. the ſaid Adam Luſh prays Judg- 
ment, and his damages by reaſon of the tak- 
ing and unjuſt detaining of the ſame, to be 
adjudged to him, Sc. And for further plea 
in bar to the ſaid Cognizance of the ſaid 7%. 
mas and George by them laſtly above made as 
to the taking of the ſaid eight ſheep in the 
ſaid Declaration mentioned, the ſaid Adam 4 
| Luſh, by like leave of the Court here to him 
for this purpoſe granted, according to the 
form of the Statute in ſuch caſe lately made 
and provided, ſays, that the ſaid Thomas and 
2 25 E ann 'E | George, 
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George, by reaſon of any thing therein alleged 
as Bailiffs of the ſaid Mayor, Burgeſſes, and 


Commonalty, ought not to acknowledge the 
taking of the ſaid eight ſheep in the ſaid place 
in which, c. to be juſt, becauſe he ſays that 
true it is, that the ſaid place called the Old 
Moor, 1n which, &c. long before, and at the 


ſaid time when, Sc. was and ſtill is a cer- 
' tain large waſte or paſture called and known 


by the ſeveral names of the Old Moor, other- 
wiſe Portman's Moor, otherwiſe Portman's Mead, 
containing. by eſtimation a Jarge number of 
acres, (to wit,) forty acres lying and being at 
V. aforefaid in the County of Berks afore- 
ſaid, as the ſaid Thomas and George have in 
their ſaid Cognizance above alleged; but the 
ſaid Adam Luſh further ſays, that long be- 
fore, and at the ſaid time when, Sc. one 
William F. was, and till is ſeiſed of and in a 


certain meſſuage and diverſe, (to wit,) one 


hundred acres of land with the appurtenan- 
ces, ſituate, lying, and being at VV. aforeſaid, 


in his demeſne as of fee, and that the ſaid 
Filliam F. and all thoſe whoſe eftate he now 


hath, and at the ſaid time when, Cc. had of 


and in the ſaid meſſuage and land with the 


appurtenances, from time whereof the me- 


mory of man is not to the contrary, have had, 
and have uſed and been accuſtomed to have, 
and the ſaid William F. ſtill of right ought to 


have for himſelf and themſelves, his and their 
farmers and tenants of the ſaid meſſuage 


and land with the appurtenances, the ſole 


and ſeparate paſture of the ſaid place in which, 
Sc. every year from the feaſt of All Saints 
according to the old ftile, until the feaſt of 

| | | | | the 
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the Purifcation of the Bleſſed Virgin Mary, ac- 
cording to the ſame ſtile then next following, 
to be had and taken with ſheep, as to the ſaid 
meſſuage and land with the appurtenances 
belonging and appertaining ; and the ſaid Wil- 
liam F. being fo ſciſed of the ſaid meſſuage 
and land with the appurtenances, afterwards, 
and before the ſaid time when, Sc. (to wit) 
on the twentieth day of September in the year 
of our Lord one thouſand ſeven hundred and 
fifty- ſix, according to the preſent ſtile, at V. 
aforeſaid, demiſed the ſaid meſſuage and land 
with the appurtenances to one 70 W. to hold 
the ſame to him from the feaſt of Saint Mi- 
chael the Archangel then next following, ac- 
cording to the preſent ſtile, for one whole year 
then next to come, and ſo from year to year 
for ſo long time as it ſhould pleaſe the ſaid 
William F. and Fob M. by virtue of which ſaid 
demiſe the ſaid 70% W. afterwards, and after 
. the feaſt of Saint Michael the Archangel in 
the year of our Lord one thouſand ſeven hun- 
dred and fifty-fix, according to the preſent 
ſtile, and before the ſaid time when, Sc. (to 
wit) on the thirtieth day of September in the 
year laſt aforeſaid, according to the prefent 
ſtile, at V. alorefard, entered into the faid 
meſſuage and land with the appurtenances, and 
became and was, and continually from thence- 
forth hitherto hath been, and till is poſſeſſed 
thereof; and being fo. poſſeſſed thereof, he the 
ſaid Fob M. afterwards, and before the ſaid 
time when, Sc. (to wit) on the twentieth 
day of December in the year of our Lord one 
thouſand ſeven hundred and fifty-eight, ac- 
cor to the preſent ſtile, at . atoreſaid, 
_ | 1 2 | 0 
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gave leave and licence to the ſaid Adam Luſh 
to put the ſaid eight ſheep into the ſaid place 
in which, &c. to feed upon the graſs there 
growing, by virtue of which ſaid licence the 
taid Adam Luſb afterwards, and after the feaſt 
of ll Saints in that year, according to the old 
ſtile, and before the feaſt of the Purification 
of the Bleſied Virgin Mary then next following, 
according to the fame ſtile, and before the 
faid time when, Fc. (to wit) on the ſaid day 
and year in the ſaid Declaration mentioned, put 
the ſaid eight ſheep into the ſaid place in which, 


Sc. to feed upon the graſs there growing, and 


the ſaid eight ſheep were depaſturing in the ſaid 
place in which, Sc. on that occaſion, as they 
lawfully might, till the ſaid Thomas and George 
at the ſaid time when, Ce. of their own 
wrong took the ſaid eight ſheep in the ſaid 
place in which, &c, and unjuſtly detained the 
ſame againſt gages and pledges until, Sc. in 
manner and form as the ſaid Adam Luſb hath 
above thereof complained againſt them ; and 
this he is ready to verify: Wherefore, inaſ- 
much as the ſaid Thomas and George have 
above acknowledged the taking of the ſaid 


eight ſheep in the ſaid place in which, Sc. 


the ſaid Adam Luſh prays judgment, and his 
damages by reaſon of the taking and unjuſt 
detaining of the ſame, to be adjudged to him, 
Se. E 3 541 
And the ſaid Thomas and George, as to the 
faid plea of the ſaid Adam Luſh by him firſt 
above pleaded in bar, as to the ſaid Cogni- 
zance of the ſaid Thomas and George by them 
firſt above made, as before, ſay, That the ſaid 
place called the Old Moor, in which, &c. ws 
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the ſaid time when, &c. was parcel of the 
manor of W. in the ſaid Cognizance men- 
_ tioned, as the faid Thomas and George have in 


their laid Cognizance above alleged; and of 


this they put themſelves upon the Country, 
and the faid Adam Luſh doth the ſame, Se. 
And the ſaid Thomas and George as to the faid 


plea of the ſaid Adam Luſh by him ſecondly 


above pleaded in bar to the ſaid Cognizance 
of the ſaid Thomas and Heorge by them firſt 
above made, ſay, That the ſaid eight ſheep 
in the ſaid Declaration mentioned were at the 


ſaid time when, &c. in the ſaid place called 


the Old Moor, in which, Sc. wrongfully feed- 


ing and depaſturing on the graſs there then 


growing and doing damage there to the ſaid 
Mayor, Burgeſſes, and Commonalty aforeſaid, 
as the ſaid Thomas and George have above in 
their ſaid Cognizance alleged; without this, 
that the ſaid William F. and all thoſe whoſe 
eſtate he now hath, and at the ſaid time when, 
Sc. had of and in the ſaid fifteen acres of 
land with the appurtenances, from time 
whereof the memory of man is not to the 
contrary, have had, and have uſed and been 
accuſtomed to have, and ſtill of right ought 
to have for himſelf and themſelves, his and 


their farmers and tenants, occupiers of the 


ſaid fifteen acres of land with the appurte- 
nances, common of paſture in and upon the 
ſaid place called the Old Moor, in which, &c. 
for all his and their commonable ſheep levant 
and couchant upon the ſaid fifteen acres of 
land with the appurtenances, every year 
from the feaſt of All Saints, according to the 
old ſtile, until the feaſt of the Purification of 
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ture of the ſaid place in which, Cc. every 


K 


the Bleſſed Virgin Mary, then next following, 
according to the ſame tile, as to the ſaid fit- 
teen acres of land with the appurtenances _ 
belonging and appertaining, in manner and 

form as the ſaid Adam Luſh hath above in his 
ſaid plea in that behalf alleged; and this the 
ſaid Thomas and George are ready to verity : 
Wherefore they pray judgment, and a re- 
turn of the ſaid eight ſheep, together with 
their damages, &c. according to the form of 
the Statute, Fc. to be adjudged to them, &c. 
And the ſaid Thomas and George, as to the 
ſaid plea of the ſaid Adam Luſb by him third- 
ly above pleaded in bar to the ſaid Cognizance 
of the ſaid Thomas and George by them firſt 


above made, ſay, That the ſaid eight ſheep 
in the ſaid Declaration mentioned were at the 


ſaid time when, Fc. in the ſaid place called 
the Old Moor, in which, Sc. wrongfully feed- 


ing and depaſturing on the graſs there then 


growing, and doing damage there to the ſaid 


Mayor, Burgeſſes, and Commonalty aforeſaid, 


as the ſaid Thomas and George have above in 
their ſaid Cognizance alleged; without this, 
that the ſaid Villium F. and all thoſe whole 
eſtate he now hath, and at the ſaid time 
when, Fc. had of and in the ſaid meſſuage 
and land in that plea mentioned with the 
appurtenances, from time whereof the me- 
mory of man is not to the contrary, have had, 
and have uſed and been accuſtomed to have, 
and ſtill of right ought to have for himſelf 
and themſelves, his and their farmers and 


' tenants, of the faid meſſuage and land with 


the appurtenances, the ſole and ſeparate paſ- 


yea. 
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year from the feaſt of All Saints, according 


to the old ſtile, until the feaſt of the Purif- 
cation of the Bleſſed Virgin Mary, according 


to the {ame ſtile, then next following, to 


be had and taken with ſheep, as to the ſaid 
meſſuage and land with the appurtenances 


belonging and appertaining, in manner and 
form as the ſaid Adam Luſh hath above in his 


faid plea in that behalf alleged ; and this the 
faid Thomas and George are ready to verify: 


Wherefore they pray judgment, and a return 
of the ſaid eight ſheep, together with their 


damages, &c. according to the form of the 
Statute, Sc. to be adjudged to; them, &c, 
And the ſaid Thomas and George as to the ſaid 


plea of the ſaid Adam Luſb by him firſt above 


pleaded in bar to the ſaid Cognizance of the 
ſaid Thomas and George by them ſecondly 
above made, ſay, That the ſaid Mayor, Bur- 
geſſes, and Commonalty of the ſaid Borough 
of V. aforeſaid, at the ſaid time when, Cc. 
were ſeiſed in their demeſne as of fee of and 
in the ſaid waſte, or common paſture, called 


the Old Moor, in which, &c. in manner and 5 


form as the ſaid Thomas and George have above 
in their ſaid Cognizance alleged; and of this 
they put themſelves upon the Country, &c. and 
the ſaid Adam Luſh doth the ſame likewiſe. 
And the ſaid Thomas and George, as to the ſaid 
plea of the ſaid Adam Luſb by him ſecondly 
above pleaded in bar to the ſaid Cognizance 


of the ſaid Thomas and George by them above 


ſecondly made, ſay, That the ſaid eight ſheep 
were at the ſaid time when, Cc. in the ſaid 
place called the Old Moor, in which, Fc. 
wrongfully feeding 1 depaſturing on the 
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graſs there then growing, and doing damage 


there to the ſaid Mayor, Burgeſſes, and Com- 
monalty aforeſaid, as the ſaid Thomas and 
George have above in their ſaid Cognizance 
in that behalf alleged ; without this, that the 
ſaid William F. and all thole whoſe eſtate he 
now hath, and at the ſaid time when, &c. 
had of and in the ſaid fifteen acres of land 


with the appurtenances, from time whereof 


the memory of man is not to the contrary, 
have had, and have. uſed and been accuſtomed 
to have, and ſtill of right ought to have for 
himſelf and themſelves, his and their farmers 
and tenants, occupiers of the ſaid fifteen 
acres of land_with the appurtenances, com- 
mon of paſture in and upon the ſaid place 
called the Old Moor, in which, Sc. for all his 
and their commonable ſheep levant and cau- 


chant upon the ſaid fifteen acres of land 


with the appurtenances, every year, from the 
feaſt of All Saints, according to the old ſtile, 
until the feaſt of the Purification of the Bleſſed 


Virgin Mary then next following, according 


to the ſame ſtile, as to the ſaid fifreen acres of 
land with the appurtenances belonging and 
appertaining, as the ſaid Adam Lufh hath above 
in his faid plea in that behalf alleged; and 
this they the ſaid Thomas and George are ready 
to verify: Wherefore they pray Judgment, 
and a return of the ſaid ſheep, together with 
their damages, &c. according to the form 
of the Statute, Sc. to be adjudged to them, 
Sc. And the ſaid Thomas and George, as to 
the ſaid plea of the ſaid Adam Luſb by him 
thirdly above pleaded in bar to the ſaid Cog- 
nizance of the ſaid a and George by them 

ſecondly | 
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| ſecondly above made, ſay, That the ſaid ſheep 
in the ſaid Declaration mentioned were at the 
ſaid time when, Sc. in the ſaid place called 
the Old Moor, in which, Fe. wrongfully feed- 
ing and depaſturing on the graſs there then 
growing, and doing damage there to the ſaid 
Mayor, Burgeſſes, and Commonalty aforeſaid, 
as the ſaid Thomas and George have above in 
their ſaid Cognizance alleged; without this, 
that the ſaid William F. and all thoſe whoſe 
eſtate he now hath, and at the ſaid time 


when, Sc. had of and in the ſaid meſſuage 


and land with the appurtenances in that plea 
mentioned, from time whereof the memory 
of man is not to the contrary, have had, and 
have uſed and been accuſtomed to hae: and 
| ſtill of right ought to have for himſelf and 
themſelves, his and their farmers and tenants 
of the ſaid meſſuage and land with the ap- 
purtenances, the ſole and ſeparate paſture of 
the ſaid place in which, Sc. every year from 
the feaſt of Al Saints, according to the old 
ſtile, until the feaſt of the Purification of the. 

_ Bleſſed Virgin Mary, according to the ſame _ 
ſtile, then next following, to be had and taken 
with ſheep, as to the ſaid meſſuage and land 
with the appurtenances belonging and apper- 
taining, as the ſaid {dam Luſb hath above in his 
ſaid Plea alleged; and this they the ſaid 
Thomas and George are ready to verify: Where- 
fore they pray Judgment, and a return of the 
ſaid ſheep, together with their damages, c. 
acccording to the form of the Statute, Ge. to 
be adjudged to them, Cc. : 


And the ſaid Adam Luſb, as to the faid Plea Rejcinder. 


of the 80 Thomas and _ above in reply 
: pleaded | 
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pleaded to the faid plea of him the ſaid Adam 
Luſh ſecondly above pleaded in bar to tb 
Cognizance of the ſaid Thomas and Gyro, 
them firſt above made as before, faith, Oh 
the ſaid William F. and ail thoſe winſe estate 
he now hath, and at the ſaid time when. Ye. 
had of and in the ſaid fifteen acres of land 
with the appurtenances, from time whereof 
the memory of man is not to the conirary, 
have had, and have uſed and been accuſtomed 
to have, and the ſaid William F. (till of right 
ought to have for himſelf and themſelves, his 
and their farmers and tenants, occupiers of 
the ſaid fifteen acres of land with the ap- 
purtenances, common of paſture in and upon 
the faid place called the Old Moor, in which, 
Sc. for all his and their commonable ſheep 
levant and couchant upon the ſaid fifteen acres 
of land with the appurtenances, every year 
from the feaſt of All Saints, according to the 
old ſtile, until the feaſt of the Purification of 
the Bleſſed Virgin Mary then next following, 
according to the ſame ſtile, as to the ſaid 
fifteen acres of land with the appurtenances 
. belonging and appertaining, in manner and 
form as the ſaid Adam Luſb hath above in his 
| faid plea in that behalf alleged; and this the 
ſaid Adam Luſh prays may be enquired of by 
the Country, and the {aid Thomas and George 
do the fame likewiſe. . And as to the ſaid plea 
of the ſaid Thomas and George by them in re- 
ply pleaded to the ſaid plea of him the ſaid 
Adam Luſh thirdly above pleaded in bar to the 
ſaid Cognizance of the ſaid Thomas and George 
by them firſt above made, the Taid Adam Luſh 
as before, ſaith, that the ſaid William F. and 
e all 
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all thoſe whoſe eſtate he now hath, and at 
the ſaid time when, Fe. had of and in the 
ſaid meſſuage and land in that plea in bar 
mentioned, with the appurtenances, from time 
whereof the memory of man 1s not to the 


contrary, have had, and have uſed and been 


accuſtomed to have, and the ſaid William F. 
ſtill of right ought to have for himſelf and 
themſelves, his and their farmers and tenants 
of the ſaid meſſuage and land with the ap- 
purtenances, the ſole and ſeparate paſture of 
the ſaid place in which, &c. every year from 


the feaſt of All Saints, according to the old 


ſtile, until the feaſt of the Purification of the 
Bleſſed Virgin Mary, according to the ſame 
ſtile, then next following, to be had and taken 
with ſheep, as to the ſaid meſſuage and land 
with the appurtenances belonging and apper- 
taining, in manner and form as the ſaid Adam 
Luſh hath above in his ſaid plea in that behalf 
alleged; and this the ſaid Adam Luſb alſo 
prays may be enquired of by the Country, and 
the ſaid Thomas and George do the ſame like- 
wiſe. And as to the ſaid plea of the ſaid 
Thomas and George above in reply pleaded to 
the ſaid plea of him the ſaid Adam Luſh ſe- 
condly above pleaded in bar to the ſaid Cog- 
nizance of the ſaid Thomas and George by them 
ſecondly above made, as before, ſaith, That 
the ſaid William F. and all. thoſe whoſe eſtate 
he now hath, and at the ſaid time when, Se. 
had of and in the ſaid fifteen acres of land 
with the appurtenances, ſrom time whereof 
the memory of man is not to the contrary, 
have had, and have uſed and been accuſtomed 
to have, and the ſaid William F. ſtill of right 
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. to have for himſelf and themſelves, his 
and their farmers and tenants, occupiers 
of the faid fifteen acres of land with the 
appurtenances, common of paſture in and 
upon the ſaid place called the Old Moor, in 
which, Sc. for all his and their commonable 
ſheep levant and couchant upon the ſaid fif- 
teen acres of land with the appurtenances, 
every year from the feaſt of All Saints, ac- 
cording to the old ſtile, until the feaſt of the 
Purification of the Bleſſed Virgin Mary then 
next following, according to the ſame ſtile, 
as to the ſaid fifteen acres of land with the 
appurtenances belonging and appertaining, as 
the ſaid Adam Luſh hath above in his ſaid plea 
in that behalf alleged; and this the ſaid Adam 
Luſh alſo prays may be enquired of by the 
Country, and the ſaid Thomas and George do 
the ſame likewiſe, And as to the ſaid plea of 
the ſaid Thomas and George above in reply 
pleaded to the ſaid plea of the ſaid Adam Luſh 
thirdly above pleaded in bar to the ſaid Cogni- 
Zance of the ſaid Thomas and George by them 
ſecondly above made as before, faith, That 
the ſaid William F. and all thoſe whoſe eſtate 
he now hath, and at the ſaid time when, Se. 
had of and in the faid meſſuage and land 
with the appurtenances in that plea in bar 
mentioned, from time whereof the memory 
of man is not to the contrary, have had, and 
have uſed and been accuſtomed to have, and 
the ſaid William F. ſtill of right ought to 
have for himſelf and themſelves, his and their 
farmers and tenants of the ſaid meſſuage 
and land with the appurtenances, the ſole 
and ſeparate paſture of the ſaid place in which, 
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Sc. every year from the feaſt of All Saints 


according to the old ſtile, until the feaſt of 


the Purification of the Bleſſed Virgin Mary, ac- 


cording to the ſame ſtile, then next following, 
to be had and taken with ſheep as to the ſaid _ 
meſſuage and land with the appurtenances 
belonging and appertaining, as the ſaid Adam 
Luſh hath above in his ſaid plea alleged; and 
this the ſaid Adam Luſb alſo prays may be en- 
quired of by the Country, and the ſaid Thomas 
and George do the ſame likewiſe. Therefore 
as well to try this Iſſue as the ſaid ſeveral 
other Iſſues above joined between the parties, 
the Sheriff is commanded that he cauſe to 
come here in eight days of the Purification of 
the Bleſſed Virgin Mary, twelve, &c. by whom, 
Sc. who neither, &c. to recognize, Sc. becauſe 
as well, Sc. „ | 


Fin. 
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in boards. | 


13. Frrz-HznkER r- 8 NATURA Bantu, with a 
Commentary ſuppoſed to be written by the late Lord 
Chief Juſtice Hale; the ninth Edition, collated with 
former Editions and corrected; ſome Notes and Re- 
ferences added, and the Index conſiderably enlarged. | 
In two vols. Royal Octavo. Price 1). 15. in 
boards, | 


In the Preſs, and ſhortly will be publiſhed, 
COSTS IN THE COURT OF CHANCERY, 


With practical Directions and Remarks for the Gui- 
dance of the Solicitor in the conducting of a Cauſe 
from the Commencement to its Cloſe ; 


In which the Practice of the Court (and particularly. 
before the Maſter) is 155 n in a manner 

| e new: | | | 

P WO; | Br: 

NY APPE N DIX, containing a Vitiery of mo- 


dern Precedents, in neceſſary uſe — We! gs 
of a Cauſe, * 


| | 4 vero Edition, with e lmprovemants og 
Additions to the preſent time. 2 * 


END 
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